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A Critical Analysis of Collegiate Licensing Policies and Procedures 
Richard L. Irwin 

David K. Stotlar 

Aaron L. Mulrooney 


As colleges nationwide have implemented licensing programs 
to protect and promote their institutional marks, limited em- 
pirical data relative to program operations has been made 
available. The purpose of this Article is to provide university 
legal counsel, individuals actively involved in licensing- 
program policy development and administration, with an in- 
stitutional administrative paradigm derived from an extensive 
review of literature and data collected from collegiate and sport 
licensing organizations. The results of this investigation 
revealed, among university licensing programs, a lack of 
operational harmony and of policies and procedures con- 
sidered to be significant for effective licensing-program ad- 
ministration. Therefore, recommendations are provided for in- 
dividual program operational methodology as well as col- 
legiate licensing-industry standardization. 


Unreasonable Compensation: The Hidden Issue in the IRS College 
and University Examination Guidelines . Bertrand M. Harding 
Edgar D. McClellan 


At the end of 1992, the IRS issued proposed examination 
guidelines for audits of colleges and universities. One of the 
most significant and potentially controversial issues raised in 
those guidelines is alluded to only briefly, namely, whether the 
amount of compensation paid by a college or university to its 
officers, athletic coaches, faculty, or other employees is 
‘‘unreasonable.’’ 


This Article traces the historical interest of Congress and the 
IRS in the amount of compensation paid to employees of 
exempt organizations, and sets forth a detailed analysis of the 
legal bases underlying an allegation of unreasonable compen- 
sation, as well as potential defenses to such an allegation by the 
IRS. 








The Law of Higher Education and the Courts: 1992 in Review 

Fernand N. Dutile 125 
In 1992, the volume of litigation affecting higher education 
continued unabated. This, the seventh of the Journal’s Annual 
Reviews of judicial pronouncements on the law of higher 
education, provides a concise and organized look at the work 
of the courts during 1992. The piece seeks not only to convey 
the most important developments during that year, but also, 
like the cases themselves, to mirror higher education’s 
dynamism and ferment. Following an introduction, the Article 
reports on cases addressing institutional powers; the First 
Amendment; the Fourth Amendment; tort liability; institu- 
tional contracts; immunities; access to records and meetings; 
funding; employment; adverse academic, disciplinary and 
licensing decisions; and discrimination against students. A 
section treating miscellaneous areas of interest and a conclu- 
sion round out the Article. 
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‘‘Where Did You Dig Up That Old Fossil?’’: Will Universities Own 
the Research Specimens that They Collect or Purchase? 

Marc Villarreal 

Elaine Zacharakis 
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EEOC v. Board of Governors of State Colleges and Universities: 
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A CRITICAL ANALYSIS OF COLLEGIATE 
LICENSING POLICIES AND PROCEDURES 


RICHARD L. IRWIN* 
DAvip K. STOTLAR** 
AARON L. MULROONEY*** 


I. INTRODUCTION 


This publication has previously discussed the burgeoning area of 
collegiate licensing,’ typically focusing on the legal issues associated 
with protecting the college and university trademarks. Many contem- 
porary trademark infringement cases involve the ‘‘pirating’’ of unli- 
censed logo products.? While universities historically have pursued 
protection of the goodwill associated with their names,’ today colleges 
and universities protect a significant financial interest as well. For 
example, consumer demand for collegiate merchandise has enabled the 
University of Notre Dame, Pennsylvania State University, and the Uni- 
versity of Michigan to generate licensing revenues near $1 million for 
each institution.* 

Earlier reports focused primarily on trademark law issues and did 
not provide, a comprehensive administrative model for management of 





* Coordinator, Sport Administration Graduate Studies Program, Kent State Univer- 
sity. 

** Director, School of Physical Education & Kinesiology, Univ. of Northern Colorado. 
*** Professor, Sport Administration Graduate Studies Program, Kent State University. 

1. See, Michael G. Schinner, Establishing a Collegiate Trademark Licensing Program: 
To What Extent Does an Institution Have an Exclusive Right to Its Name?, 15 J.C. & 
U.L. 405 (1989). Sheila Trice Bell & Martin F. Majestic, Protection and Enforcement of 
College and University Trademarks, 10 J.C. & U.L. 63 (1983). Sheldon Burshtein, 
Collegiate Licensing in Canada and the Statutory Advantage, 12 J.C. & U.L. 227 (1985). 

2. See, University of Ga. Athletic Ass’n v. Laite, 756 F. 2d 1535 (11th Cir. 1985); 
University of Pittsburgh v. Champion Prod., Inc., 686 F.2d 1040, cert. denied, 459 U.S. 
1087, 103 S. Ct. 571 (1982). 

3. See, Trustees of Columbia Univ. v. Axenfeld, 241 N.Y.S. 4 (Sup. Ct. 1930); 
Dubuque German College and Seminary v. St. Joseph’s College, 169 N.W. 405 (Iowa 
1918); President and Trustees of Colby College v. Colby College-New Hampshire, 508 
F.2d 804 (ist Cir. 1975); Cornell Univ. v. Messing Bakeries, Inc., 128 N.E.2d 421, 
modified, 130 N.E.2d 601 (N.Y. 1955); Yale Univ. v. Benneson, 159 A.2d 169 (Conn. 
1960); University of Notre Dame du Lac v. J.C. Gourmet Food Imports Co., Inc., 703 
F.2d 1372 (Fed. Cir. 1983); University of Notre Dame du Lac v. Twentieth Century-Fox 
Films Corp., 207 N.E.2d 508 (N.Y. 1965). 

4. Karen Grassmuck, Colleges Fight Bootleggers as Sales Boom for Goods That Bear 
Logos and Emblems, 36 CHRON. HIGHER Epuc. A32, (1990). 
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these programs. The purpose of this investigation was to develop an 
optimal administrative paradigm for a collegiate licensing program, 
through a comparative analysis of administrative policies and proce- 
dures of selected sport and collegiate licensing programs. The results 
of this investigation provide collegiate licensing administrators with an 
operational model that can be used as a policy-building or evaluation 
resource. 


II. METHODOLOGY 


A review of the literature on the operational protocol of a licensing 
program revealed recommendations for: (i) the inclusion of administra- 
tive policies and procedures that address program governance and 
leadership; (ii) royalty calculation and management; (iii) licensing pro- 
gram promotions and public relations; and (iv) mechanisms for protec- 
tion and enforcement.® From the literature review and exchanges with 
licensing professionals, a questionnaire addressing operational issues 
was developed and forwarded to the licensing administrator at selected 
sport organizationsin the Spring of 1991.6 The respondents were ques- 
tioned about the use of basic operational policies and procedures that 
the literature suggested were significant to program operations, and a 
frequency distribution was constructed to reflect the percentage of 
respondents using each operational policy or procedure.’ More specific 
data and descriptive information pertaining to each operational protocol 
item was solicited through detailed follow-up questions. 

Analyses were conducted to identify operational variables between 
agency-assisted and internally-administered collegiate licensing pro- 
grams, and descriptive statistic analyses and Analysis of Variance 
(ANOVA) were conducted, where appropriate, to evaluate significant 
statistical differences in response patterns. 


Ill. FINDINGS 


Representatives of various sport licensing programs and 98 of 180 
collegiate programs responded to the survey. Operational protocol meas- 
ures are reported in Table 1: 





5. Presentation by A. P. Lutzker, Proceedings of ACLA Collegiate Licensing Seminar, 
East Lansing, MI October 1989. Tom Harrison and Jack Revoyr, Drafting Royalty Provi- 
sions in Licensing Agreements, 4 MERCHANDISING REP. 12 (1985). Jack Revoyr, Some 
Royalty Problems Looking for Solutions, 6 MERCHANDISING REP. 8 (1987). Presentation by 
F. P. Gaston, Proceedings of the Second Annual CCI/ICE Licensing Seminar Atlanta, GA 
1989. 

6. Major League Baseball Properties, National Football League Properties, National 
Basketball Association Properties, National Hockey League Properties, The National 
Collegiate Athletic Association, the United States Olympic Committee, and universities 
holding membership with the Association of Collegiate Licensing Administrators. 

7. Inferential statistics were not caiculated for the sport licensing data due to the 
limited sample size. 
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Table 2 displays descriptive data obtained from the respondents.® 
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8. Although a limited number of significant statistical differences were found in 


g the categories of respondents 


Table 2, the data reveals a high level of variability amon 


for these items. 
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The results of this investigation indicate a high level of operational 
uniformity among the sport licensing programs surveyed. In contrast, 
collegiate licensing programs lack uniformity, supporting literary infer- 
ences that have suggested operational inconsistencies.° The lack of 
similarity among the collegiate respondents principally reflects omis- 
sion of the fundamental operational protocol reported in the literature 
to be of significant importance to effective program administration. 


A. Licensing Program Governance and Leadership 


Compared to previous research”, this investigation revealed a trend 
toward internal management of collegiate and sport licensing opera- 
tions, rather than employment of external licensing agencies.’ Moreo- 
ver, agency-assisted and internally-administered licensing programs 
significantly differed in their operational procedures.” 

The decision to contract with an external licensing agency has af- 
fected the resource allocations of the collegiate licensing programs 
surveyed.** The data also indicates that internally administered colle- 
giate licensing programs tend to have greater staff sizes,* as well as 
greater portions of job time assigned to licensing-related job responsi- 
bilities.‘5 Assignments and general operating expenses also varied sig- 
nificantly, depending upon the size of the institution.’ 





9. F. P. Gaston, Administrative Decision-making: A Study of Collegiate Trademark 
Licensing Programs (1984) (available in the University of Alabama main library); Alisa 
Klemm, Maturation Or Saturation, Has Collegiate Licensing Gone Overboard, 3 TEAM 
LICENSING Bus. 16 (1991); and Karen Moran-Germ, Collegiate Licensing: ‘‘Change Is Good”’ 
(Isn’t It?), 56 C. Store J. 82 (1989). 

10. Gaston, Administrative Decision-Making: A Study of Collegiate Trademark Li- 
censing Programs (1984) (available in the University of Alabama main library). 

11. While at one time a majority of the sport organizations, as well as 87% of the 
colleges, contracted with a licensing agency, only one sport program and 60% of the 
collegiate programs surveyed remain in such a relationship today. 

12. These differences were found in license issuance and renewal procedures, li- 
censing application and screening processes, routine royalty audits and written royalty 
distribution policies. 

13. As reported in Table 2, the average annual operating expenses for agency-assisted 
collegiate programs were $25,982 as compared to $44,100 for independently administered 
programs. These expenses did, however, account for significantly different percentages 
of the annual royalty revenues (See Table 2, footnote 2). Independently administered 
program operating expenses accounted for approximately 15% of the annual royalty 
revenues, compared to 34.5% reported by the agency-assisted programs. 

14. Sixty percent of the independent program administrators were assisted by support 
personnel compared to 35% of the agency-assisted programs. The independent collegiate 
program support staff tended to consist of either one full-time employee or multiple part- 
timers, while the agency-assisted support personnel most frequently employed a single 
part-time employee. Nearly all collegiate support staffs have been assigned program 
promotion and infringement detection activities. 

15. Administrators of independently administered programs were more inclined to 
be assigned exclusively to the licensing program. Of those, 26% indicated that 100% of 
their time was assigned to the university-licensing program. On average, collegiate 
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Forty-five percent of all collegiate respondents indicted that less than 
10% of their time was assigned to licensing responsibilities. A signif- 
icant statistical difference, however, was found to exist between res- 
pondents spending less than 10% and those spending more than 50% 
of their time on licensing and the total number of existing operational 
policies and procedures under investigation. This indicates that colle- 
giate licensing administrators who provide 50% or more of their as- 
signment to licensing are able to more effectively address and implement 
policies and procedures of significant value to the operations of a 
collegiate licensing program. Additional responsibilities for the campus 
licensing administrators not exclusively assigned to the licensing pro- 
gram were reported most frequently in legal affairs, athletics, and the 
campus bookstore.’ 

Assembling a licensing policy committee drew a split response from 
both sport and collegiate licensing respondents. Of the universities 
assembling such a committee, the campus departments most commonly 
represented included legal affairs, athletics, the alumni association, and 
the campus bookstore. 

A majority of the licensing administrators who responded report 
directly to a central administrator. For sport organizations as well as 
collegiate institutions, this central administrator was usually the chief 
financial executive.** Ironically, those licensing administrators not re- 


porting directly to a central university administrator most frequently 
cited the Director of Intercollegiate Athletics as their immediate super- 
visor.’® 


B. Protection and Enforcement 


While the data obtained from collegiate licensing administrators re- 
veal that many of the enforcement policies identified in the literature 
are being addressed, those responses were less uniform than those of 
the sport licensing respondents.”° Fifty-nine percent of the collegiate 





licensing program administrators spent only 37% of their time on licensing-related 
responsibilities, while further analysis revealed that independent and agency-assisted 
program administrators respectively averaged 45% and 31% of their time on licensing 
tasks. 

16. The average time assigned to licensing for administrators of programs with campus 
enrollments of 21,501 differed significantly from administrators of smaller institutions 
(See Table 2, footnote 1). The annual operating expenses for licensing programs within 
universities with less than 12,500 students and those with enrollments of more than 
21,500 also differed significantly. No significant difference was found for the percentage 
of annual royalties for which these expenses accounted. 

17. Other areas identified included purchasing, business affairs, student union, mar- 
keting, and university relations. 

18. Other administrators cited were the president and vice presidents for institutional 
advancement, community relations, student affairs, research and academic affairs. 

19. Others cited included bookstore managers, directors of auxiliary services, the 
student union, and procurement officers. 

20. See Table 1 Program—Protection and Enforcement. 
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respondents, and all of the sport licensing respondents, indicated that 
legal advice had been sought from a trademark law specialist?’. Inde- 
pendently administered collegiate programs were much more dependent 
on the university legal counsel than the agency-assisted programs.” 

Also common among both the sport and collegiate licensing programs 
investigated was the registration of a majority of logos as trademarks.”° 
Sixty-six percent of the collegiate respondents had sought federal trade- 
mark registration, and 64% indicated that the university’s marks had 
been registered with the state.2* Only a limited number of colleges 
declined to register their logos, choosing instead to rely on common 
trademark legislation for legal support. The sport organizations sur- 
veyed all had sought federal as well as state registration as a means of 
protecting marks. 

Prevalent among all sport licensing programs and a majority of the 
collegiate licensing programs surveyed was a licensee screening and 
application process. Information commonly requested of parties apply- 
ing for a license included financial status, productive capacity, licensing 
references, and marketing and distribution channels. Only a small 
percentage of the collegiate licensing respondents indicated that they 
charge an application fee, most commonly reported to be $25.75 

Surprisingly, only 68% of the collegiate respondents indicated that 
a written policy regarding license issuance and renewal procedures had 


been established.?* Among the collegiate programs with written license 
issuance procedures, the most frequently cited term of license was one 
year. Of those who issued agreements for more than one year, 13% 
indicated that the license was issued for perpetuity?” barring no breach 
of the agreement.”* 





21. Thirty percent of collegiate licensing program respondents indicated that legal 
advice came exclusively from the university legal counsel. 

22. Thirty-seven percent of the independent programs indicated that university coun- 
sel is the exclusive source of legal advice, compared to 65% of agency-assisted programs, 
who rely upon legal advice from a trademark law experts. Only 5% indicated this was 
a service provided by their agency. 

23. Respondents indicated that items frequently registered as trademarks included the 
university name, seal and/or crest, facility names, team names and catchy slogans. 

24. While there has been demonstrated legal support for unregistered logos, the 
licensor has been charged with a much greater burden of proof. The average number of 
registrations per responding institution was six. Gregory J. Battersby and Charles W. 
Grimes, Merchandising Revisited, 76 TRADEMARK REP. 271, 282 (1986). Several of the 
sport licensing programs indicated that hundreds of logos had been registered. 

25. Several of the sport licensing programs iadicated that hundreds of logos had been 
registered. 

26. A majority of the agency-assisted programs indicated this was considered a 
responsibility of the agency. 

27. Further analysis revealed a written policy to be significantly less prevalent among 
agency-assisted programs. 

28. Fifty-seven percent of the respondents indicated annual license issuance. Addi- 
tional agreement terms included 2-4 years (24%) and more than 5 years (6%). The terms 
of sport licensing agreements typically were negotiable. 





1993} COLLEGIATE LICENSING POLICIES AND PROCEDURES 105 


The exclusivity of basic license agreements under investigation var- 
ied. The non-exclusive agreement, more prevalent among the inde- 
pendent collegiate licensing programs, enables a licensor to grant 
numerous licenses for distribution of logo merchandise in the same 
product category (i.e. apparel). Non-exclusive agreements, however, 
may produce an over-saturated collegiate product marketplace and 
adversely affect the quality of goods available.?? On the other hand, the 
exclusive agreement, more commonly granted by agency-assisted col- 
legiate and sport licensors, is generally rendered on a per-product 
category or geographic basis. Such agreements enable licensors to limit 
the number of licensees,*° thereby leveraging licensing fees,** facilitating 
detection of counterfeit merchandise, and expediting communications 
between the licensing parties.*? 

Additionally, the sport and collegiate licensing programs surveyed 
actively pursued joint-use agreements where two or more licensors 
allow their logos to appear together on merchandise. The royalties 
generated from joint-use agreements are typically split evenly between 
the cooperating licensors. Athletic competitors as well as popular car- 
toon characters were commonly cited as successful joint-use agreement 
sources.*? 

For both sport and collegiate licensing programs initiating interna- 
tional agreements, the most frequently cited foreign country of licensed 
product distribution was Canada.** Familiarity with the international 
market has been cited as an advantage of professional licensing agency 





29. Notably, breach of the agreement was the most frequently cited reason for 
revocation of an existing agreement. The most frequently cited criterion for non-renewal 
of an agreement included decreases in the quality of goods, or lack of sales activity by 
the licensee. Other criterion reported were audit denial, unauthorized sublicensing, and 
lack of adequate insurance. 

30. Klemm, supra note 9, at 16. 

31. The number of licenses granted by individual collegiate programs ranged from 1 
to 1,470. While the average number of licensees for all responding institutions was 197, 
the programs at institutions with enrollments of over 21,500 averaged 303 licensees, 
which differed significantly from the number of licensees reported from smaller institu- 
tions. Furthermore, internally administered and agency-assisted collegiate programs av- 
eraged 245 and 161 licensees respectively. The smaller number of licensees reported by 
the agency-assisted programs more closely resembles the average number of license 
agreements executed by the sport licensing programs and would appear to be related to 
the prevalence of exclusive agreements among agency-managed programs. 

32. Further examination of the data also revealed that sport and collegiate programs 
offering exclusive agreements were more likely to negotiate advance royalty payments, 
as well as royalty rates. This is highlighted by the variability of royalty rates charged by 
each of the sport licensing programs. In highly competitive product categories or distri- 
bution regions, licensors appear to benefit significantly by granting exclusivity to the 
‘‘highest bidder.’’ 

33. LRG News, ‘‘Big Ten’’ Conference Innovative Licensing Program Enjoys Success, 
Fall 1993. 

34. Others cited by the respondents included Hong Kong, Singapore, Western Europe, 
Scandinavia, Mexico and Australia. 
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consultation,*® so it is hardly surprising that a higher percentage of 
independently administered collegiate programs than self-contained 
programs indicated that they had entered into international agreements. 
The terms of international agreements were similar to those of the 
domestic license agreements for sport and collegiate licensors. 

Universally, the sport licensing programs required licensees to pro- 
vide an actual product sample for quality control purposes while most 
collegiate licensing administrators favored the submission of camera- 
ready artwork.** These findings appear to discount claims in the liter- 
ature regarding the potential financial burden placed on collegiate 
licensees to provide product samples,*” but also raises concern that 
collegiate licensors fail to adequately address potential product-related 
liabilities because they employ less sophisticated screening methods.* 

Responses obtained from the collegiate licensing administrators in- 
dicate that most programs had established procedures for dealing with 
manufacturers and distributors of counterfeit logoed merchandise; how- 
ever, only 36% appear to have implemented systematic infringement 
detection strategies. In contrast, all of the sport licensing programs 
surveyed had implemented protocols for counterfeit logo detection and 
infringement reduction. 

Each sport licensing program and a majority of the collegiate pro- 
grams have enhanced the detection of counterfeit logo merchandise by 
requiring all licensees to affix special ‘‘Licensed Product’’ labels to 
merchandise and by engaging in active market surveillance. Upon 
detection of counterfeit products, the licensing staff typically issues a 
cease and desist letter to the manufacturer of the unlicensed products, 
followed by confiscation of the counterfeit goods. A majority of the 
sport and several collegiate licensing respondents indicated that liti- 
gation has been initiated against counterfeit product manufacturers not 
responding to counterfeit reduction procedures.*° 


C. Licensing Promotions and Public Relations 


Analysis of the data revealed a stronger emphasis among the sport 
licensing programs on issues relative to promotions and public rela- 
tions. Methods employed by collegiate as well as sport licensors to 
recruit licensees and retailers included trade show networking and the 





35. Revoyr, supra note 5, at 9. 

36. Fifty-three percent of the collegiate respondents requested camera-ready artwork, 
while only 37% required an actual product sample. Other acceptable samples included 
photographs and products bearing marks from other institutions (each 5%). 

37. Moran-Germ, supra notes 9, at 84. 

38. Presentation by J. L. Bikoff, The Impact of Product Liability Law on Collegiate 
Licensing Programs ACLA Fourth Annual Meeting, Santa Cruz, CA. 

39. Eighty-three percent of the sport licensing program respondents and 31% of the 
collegiate licensing administrators indicated that litigation had been initiated as a means 
of dealing with unresponsive infringers. 
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circulation of licensing program literature. The most popular literature 
was policy brochures and a licensed product catalog. Several collegiate 
licensors who designed licensing program literature indicated that the 
cost for these items had been underwritten by licensees with products 
prominently displayed within them. 

To generate consumer awareness, the most popular advertising and 
publicity mediums were event programs, broadcast media, and trade 
publications.*° In many cases, the licensing program received compli- 
mentary advertising space in campus event programs and during ath- 
letic event broadcasts.*! Several sport licensing program directors 
indicated that licensed product exposure also has been generated by 
providing licensed products for inclusion in television, movies and 
public sales or auctions. 

One of the most glaring omissions of collegiate licensing programs 
is the lack of licensee/retailer relations programs.*? By disregarding 
these valuable parties within the licensing industry, collegiate licenses 
do little to enhance their position, and reinforce the perception that 
profit is their prime motive. 


D. Licensing Revenue Management 


A majority of the collegiate licensing respondents required a non- 
negotiable advance payment or royalty from contracting licensees.** A 
number of the collegiate respondents and an overwhelming majority of 
the sport licensing respondents indicated that the royalty advance was 
negotiated separately for each agreement executed. 

Overall, the royalty rates averaged 6.6% and ranged from 5% to 10% 
of the licensees’ wholesale price. The licensing revenues of all respon- 
dents increased dramatically between 1985 and 1990, with indepen- 
dently administered collegiate program royalties rising 534%, compared 
to 458% and 377% increases realized by the sport and agency-assisted 
collegiate programs, respectively. 

All of the surveyed sport administrators, and a majority of the 
collegiate licensing program administrators, indicated that written pol- 
icy had been established regarding sources exempt from royalty pay- 
ments.** Items for internal consumption, not available for resale, were 





40. A limited number of respondents require licensees, through a clause within the 
basic license agreement, to advertise their licensed products. 

41. Collegiate licensing administrators also cited submission of a press release, public 
address announcements at university events, and direct mail as additional promotional 
tactics. 

42. Such programs includes certificates of appreciation, sales recognition awards, and 
licensee/retailer social and merchandising functions. 

43. These non-negotiable advances, similar to earnest money applied toward future 
royalties owed, ranged from $25 to $10,000 per license agreement. 

44. However, 10% of the collegiate respondents indicated that a compulsory non- 
exempt policy had been adopted. 
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most frequently cited by the respondents as exempt from royalty charges. 
Typically, this included team and school equipment or supplies**. 

While a majority of the respondents audit licensees as a means of 
verifying the accuracy of royalty reports, less than half of the indepen- 
dently administered collegiate programs engaged in this activity. Fur- 
thermore, the collegiate licensing programs, were less inclined than 
sport programs to employ an accounting specialist for this task, instead 
they used qualified university employees such as accounting professors 
and departmental business managers. A limited number of the agency- 
assisted collegiate respondents indicated that this service was provided 
by their licensing agency. Generally, 25% of licensees were audited on 
an annual basis. 

The most commonly cited recipients of collegiate licensing revenues 
were the general university scholarship fund and the athletic depart- 
ment. While several institutions reportedly deposit 100% of their li- 
censing proceeds into the general scholarship or athletic fund, the 
average allocations were 65% and 60%, respectively.** Surprisingly, 
24% of the collegiate programs have not established a policy regarding 
the distribution of licensing revenues, an omission significantly more 
common among the agency-assisted programs: 


IV. RECOMMENDATIONS 


The following is a list of recommended licensing operational protocol 
for collegiate programs, derived from this investigation: 


1. The principal licensing staff assignment should entail 50% of 
the total assignment, have license review and approval authority, 
be provided at least 1 support staff member, and report to a central 
administrator. 

2. A comprehensive inventory of all university-related licensable 
property should be conducted and/or maintained. 

3. Most licensed property should be protected by trademark 
registration. 

4. All policy development and registration procedures should be 
reviewed by legal counsel. 

5. Written policies should govern licensee applications, screen- 
ing, issuance, and renewal procedures. 

6. Each licensing agreement should include designated level of 
exclusivity. 

7. Opportunities for joint-use agreements and international li- 
censes should be explored more frequently. 





45. Other Sources of royalty exemptions were the campus bookstore, student organ- 
izations, and alumni associations. 

46. Other reported beneficiaries included student services, the campus bookstore, 
auxiliary services, and alumni programs, with distributions ranging between 10 and 
100% of royalty revenues. 
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8. Licensees should be required to submit a product sample for 
quality control purposes. 

9. Counterfeit logo detection and reduction procedures must be 
universally adopted, including, at a minimum, a systematic market 
surveillance program and use of the ‘‘Licensed Product’’ identi- 
fication hang tag/sticker. 

10. Collegiate programs should consider more active recruitment 
via trade shows, networks and other means, and should maintain 
relations with licensees and retailers. 

11. Advertising and publicity should be used to promote the 
products/program to licensees, retailers, and consumers. 

12. Written policy should govern royalty exemptions and royalty- 
free distribution (specifically indicating campus beneficiaries). 
13. Royalty audits of licensing should be routinely conducted by 
a specialist. 

14. There should be a uniform royalty charged on all products 
with an advance payment requirement. 


V.. CONCLUSION 


This investigation revealed a lack of operational congruence, as well 


as significant omission of policies and procedures necessary for effective 
administration of a collegiate trademark licensing program. Collegiate 
licensing programs should consider the organizational model presented 
by their sport counterparts. While some had speculated that the evo- 
lution of collegiate licensing agencies would facilitate standardization 
within the industry,*’ the results of this investigation indicate otherwise. 
The National Collegiate Athletic Association (NCAA), appears to be 
a logical candidate for housing a uniform collegiate licensing gover- 
nance program.** Unfortunately, the NCAA, which focuses its licensing 
activities on the Final Four Basketball Tournament and other collegiate 
athletic championship events, failed in a previous attempt to represent 
the membership institutions in an international licensing program, due 
to a philosophical disagreement among the parties involved.‘ Whether 
the governance program is facilitated through this association, the 
Association of Collegiate Licensing Administrators, or an existing li- 
censing agency, a method for industry standardization must be em- 
ployed or the future of collegiate licensing appears rather arduous.*° 





47. William R. Battle III, Licensing: Consortium Perspective, 51(5) C. Store J. 53 
(1984). Gaston, Administrative Decision-making: A Study of Collegiate Trademark Li- 
censing Programs, University of Alabama main library (1984).Schultz Praises Progress, 
NCAA News, Jan. 20, 1993, at 1, 17. 

48. Schultz Praises Progress, NCAA News, Jan. 20, 1993, at 1, 17. 

49. Jack Revoyr, Licensing: Historical Perspective, 51 C. Store J. 31 (1984). 

50. Klemm, supra note 9, at 16. 








UNREASONABLE COMPENSATION: THE 
HIDDEN ISSUE IN THE IRS COLLEGE AND 
UNIVERSITY EXAMINATION GUIDELINES 


BERTRAND M. HARDING, JR.* 
EDGAR D. MCCLELLAN** 


On December 21, 1992, the Internal Revenue Service (‘‘IRS’’) National 
Office in Washington, D.C., issued proposed examination guidelines 
(‘‘Guidelines’’') for use by IRS field agents in connection with their 
audit examinations of colleges and universities. While these guidelines 
are intended as a framework for IRS agents to follow in the audit of a 
college or university, the guidelines also provide educational institu- 
tions and their professional advisors with a detailed preview of the 
specific areas in which the IRS plans to focus its enforcement efforts. 

Substantively, the Guidelines are extremely comprehensive, concern- 
ing diverse areas such as (i) employment tax and fringe benefits; (ii) 
retirement plans and deferred compensation arrangements; (iii) chari- 
table contributions and other fund-raising issues; (iv) research and other 
government contracts; (v) scholarships and fellowships; (vi) legislative 
and political expenses; (vii) college and university bookstores; and (viii) 
various unrelated business income tax (UBIT) issues. Perhaps the most 
significant issue raised in the Guidelines, however, is one that is only 
alluded to briefly—whether compensation paid by the institution to its 
officers, directors, or employees is ‘‘unreasonable.”’ 


I. BACKGROUND 


A. Emergence of the Unreasonable Compensation Issue. 


Over the past several years, IRS officials have made no secret of their 
strong interest in focusing compliance efforts on large and complex 
tax-exempt organizations such as churches, hospitals, and institutions 
of higher education. IRS officials also have indicated their intent to 





* Bertrand M. Harding, Jr. is a tax partner in the Washington D.C. office of Baker 
& McKenzie. Mr. Harding specializes in exempt organization tax matters affecting colleges 
and universities, charitable organizations, and other exempt institutions. 

** Edgar D. McClellan is a senior tax associate in the Washington, D.C. office of 
Baker & McKenzie, and specializes in tax matters affecting colleges and universities. Mr. 
McClellan is also a certified public accountant. 

1. Exempt Organizations; Proposed Examination Guidelines Regarding Colleges and 
Universities, Announcement 93-2, 1993-2 I.R.B. 39 [hereinafter Guidelines]. 
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audit these large tax-exempt organizations in the same way that for- 
profit corporations are audited, namely, by using a ‘“‘team’’ of IRS 
specialists to conduct the examination.’ 

During the same period of time that the IRS was formulating its 
‘large case’ audit strategy for tax-exempt organizations, IRS officials 
made a number of public pronouncements clearly indicating their 
concern as to whether unreasonable compensation was being paid to 
the officers, directors, or employees of tax-exempt organizations, in- 
cluding institutions of higher education. For example, in a speech 
before the District of Columbia Bar Association on September 16, 1992, 
James J. McGovern, IRS Associate Chief Counsel? (Employee Benefits 
and Exempt Organizations) acknowledged that in response to escalating 
expenses, declining revenues, and rising demand for services, many 
tax-exempt organizations during the 1980s were forced to operate in a 
much more business-like fashion, and recruited high-priced managerial 
talent to run their operations. Mr. McGovern further stated, however, 
that, in his opinion, ‘‘compensation in the exempt sector is going to 
be one of the issues of the 1990s.’’* 

In support of his position, Mr. McGovern cited two articles in the 
Wall Street Journal. The first quoted a Dartmouth spokesman who 
stated that universities, although nonprofit institutions, do not seek to 
keep their salaries low.5 Another article in the same publication, indi- 


cated that, while the actual figures paid to college coaches are closely 
guarded secrets, well-established coaches in successful athletic pro- 
grams can earn in the $800,000 range, and a few have incomes that 
comfortably exceed $1 million.6 Mr. McGovern reacted to those two 
articles as follows: 


I’m not suggesting that the sole issue here is reasonable compen- 
sation. I believe that the entire compensation package—including 
deferred comp and fringe benefits arrangements—will need to be 
pursued. In my view this is a big task for the Service, and one 
that will have to proceed at a measured pace. In the meantime, it 





2. In August, 1991, the IRS issued the ‘‘Coordinated Examination Procedures for 
Large Case Audits of Exempt Organizations,’’ which instruct agents on how to conduct 
a ‘‘coordinated’’ examination using a team of audit specialists, such as exempt-organi- 
zation, income, and international tax experts, economists, computer specialists, engineers, 
and actuaries. INTERNAL REVENUE MANUAL 7(10)(18)0. 

3. Subsequent to the submission of this article, Mr. McGovern was appointed IRS 
Assistant Commissioner for Employee Plans and Exempt Organizations. See I.R.S. News 
Release IR-93-202 (Oct. 29, 1993). 

4. Jim McGovern, Hurricane James Addresses D.C. Bar on Sept. 16th, 6 Exempt 
Organization Tax Rev. 880, 887 (1992). 

5. Gary Putka, Class Actions: Ivy League Discussions on Finances Extended to 
Tuition and Salaries, WALL St. J., May 8, 1992, at A1. 

6. John Weistart, How Colleges Can Cash In on Their Coaches, 6b WALL St. J., Sept. 
11, 1992, at A18. 
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is likely that the media will keep this issue in the public spotlight, 
and I think we will see further developments.’ 


The press further fueled this concern over unreasonable compensation 
by reporting large compensation payments made to officers and em- 
ployees of tax-exempt organizations, including such diverse organiza- 
tions as the PTL and the United Way. For example, a recent article in 
the Washington Post reviewed the salaries and benefits of senior officials 
at several national charitable, educational, and scientific organizations.* 
This article noted that many donors question the compensation paid to 
those organizations’ executives. 

The educational community is not immune from allegations of un- 
reasonable and excessive compensation. Press reports indicated that in 
1992 the President of the University of California received a $1 million 
severance package, at a time when the University’s budget was being 
cut and employees were being laid off.* In addition, The Chronicle of 
Higher Education recently published a survey of senior staff salaries at 
190 colleges and universities,*° which disclosed a wide range of com- 
pensation levels among institutions of similar size and type, and dis- 
closed several instances of substantial compensation. For example, the 
highest paid staff member included in the survey was a Cornell Uni- 
versity professor of cardiothoracic surgery who received nearly $1.8 
million in salary and other benefits. Similarly, the most highly com- 
pensated university official was the President of Boston University, who 
earned nearly $415,000 in 1991." 

The publication of that survey raised immediate questions regarding 
the appropriate level of compensation for college and university staff 
and officials.12 Tax practitioners, however, have questioned for several 
years whether such compensation packages would be of concern to the 
IRS, speculating that amounts paid to these individuals might be of 
such a substantial amount as to be considered unreasonable. 


B. Treatment of Unreasonable Compensation in the Guidelines. 


In light of the IRS’s concern about compensation of exempt organi- 
zation officials, and media reports of alleged abuses, most tax practi- 
tioners expected that the IRS college and university examination 





7. McGovern, supra note 4, at 880. 

8. Michelle Singletary, Probing the Pay at Non Profits, WAsH. Post, May 3, 1993, 
(Washington Business) 1. 

9. Jon Wiener, Lavish Compensation Is Not Appropriate for Top Executives at Public 
Universities, CHRON. HIGHER Epuc., Nov. 25, 1992, at B3. 

10. Douglas Lederman, Survey Reveals Salaries of Executives and Highest-Paid Staff 
Members at 190 Colleges, CHRON. HIGHER Epuc., May 5, 1993, at A13. 

11. Id. at A15. 

12. See, e.g., Courtney Leatherman, What’s a Fair Compensation for a University 
Chief? Opinions Differ, CHRoN. HiGHER Epuc. May 5, 1993, at A13. 
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guidelines would address the unreasonable compensation issue. In 
particular, tax practitioners predicted that the Guidelines would provide 
agents with a detailed analysis of how unreasonable compensation 
determinations in the nonprofit area should be made. 

Unfortunately, while the Guidelines direct the agent to consider the 
unreasonable compensation issue, they do not provide the agent with 
sufficient instructions to determine when compensation is unreasonable. 
The ‘‘unreasonable compensation’’ issue is referred to in the Guidelines 
three times: 

1. Section 342.33 advises examining agents to carefully examine the 
information required by OMB Circular A-21, because this information 
can provide the agent with ‘‘valuable insight’’ into a number of different 
areas, including ‘‘reasonableness of compensation.’’?* 

2. Section 342.42(4) states that expenses shown in school, depart- 
ment, or program accounts should be reviewed ‘‘for possible abuses,”’’ 
and advises agents that ‘‘[pJayroll accounts under a particular fund may 
not appear excessive; however, when funds paid by multiple entities 
to the same individual are aggregated, unreasonable compensation may 
be present.’’™ 

3. Section 342.(14)(1)(a) recommends that payments (including fringe 
benefits) made to officers, directors, deans or other university officials 
from related entities ‘‘should be examined in the aggregate to determine 
if unreasonable compensation is present.’’ 

No section of the Guidelines, however, provides the examining agent 
with any definitive instruction to determine when compensation is 
unreasonable. Discussions with IRS officials who drafted the college 
and university examination guidelines indicate that this omission was 
intentional, not because these officials believe that unreasonable com- 
pensation is not an issue, but rather because the IRS is still unsure as 
to how to force compliance in those situations where unreasonable 
compensation is found. As Marcus S. Owens, Director of the IRS Exempt 
Organizations Technical Division, stated ‘‘[c]lasses of unreasonable 
compensation aren’t as common for college officials as for, say, media 
evangelists, but it is an issue that does arise.’’*® 

The hesitancy of the IRS to provide clear guidance to its agents, or 
otherwise take direct action in the unreasonable compensation area, 
stems in large part from a difficulty in enforcing sanctions where 
violations are found. The compliance problem arises because the only 
sanction that can be imposed against a college or university (or any 
other tax-exempt organization) that has paid unreasonable compensation 
to an officer, director, or employee is to revoke the institution’s tax- 





. Guidelines, supra note 1, § 342.33. 
. Id., § 342.42(4). 

. Id., § 342.(14)(1)(a). 

. Lederman, supra note 10, at A14. 
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exempt status.’” Because revocation is such an onerous penalty, the IRS 
apparently chose to avoid directly addressing the unreasonable com- 
pensation issue in the first draft of the Guidelines, thereby allowing 
more time to study this matter in the context of college and university 
compensation issues. 

This does not mean, however, that IRS agents auditing colleges and 
universities who encounter situations of unreasonable compensation are 
not free to raise this issue on audit. In fact, in the above-cited sections 
of the Guidelines, they are specifically directed to do so. Accordingly, 
when this issue is encountered, the absence of any discussion of 
unreasonable compensation concepts in the Guidelines means that agents 
will make these determinations with no guidance from the IRS National 
Office in Washington. 


C. Expanded Definition of Compensation in the Guidelines. 


Another aspect of the Guidelines that increases the likelihood that 
an unreasonable compensation issue may be raised is the guideline’s 
expanded definition of ‘‘compensation.’’ In particular, agents are in- 
structed to consider compensation payments made to an individual by 
multiple entities. The Guidelines state that payments (including fringe 
benefits) from related entities to officers, directors, deans and other 
university officials should be examined in the aggregate. In fact, the 
Guidelines specifically direct the agents to look for compensation sources 
from both related and unrelated entities." 

The law is clear that, in making a ‘‘reasonable compensation’’ deter- 
mination, all elements of compensation must be taken into account, 
including salary, fringe benefits, retirement plan contributions, and 
other similar items.*® The IRS, if the facts warrant, also will attempt to 
include in compensation ‘‘sweetheart’’ or bargain purchase deals be- 
tween the institution and the individual. For example, if the basketball 
coach is permitted to conduct a summer basketball camp using univer- 
sity facilities on a no-cost or below-cost basis, the difference between 
what was paid (if anything) and a fair rental would be included in the 
coach’s income. Also, the Guidelines suggest that goods and services 
provided by booster clubs, alumni groups, or local businesses to an 
athletic coach or university official because of his or her position will 
likewise be treated as additional compensation.”° Of particular interest 





17. Contrast this situation with the intermediate sanctions that the IRS can impose 
in the private foundation area, where Congress instituted a series of excise taxes for 
foundations that fail to comply with certain operational restrictions. See 42 I.R.C. §§ 
4940-4948 (1988). 

18. Guidelines, supra note 1, §§ 342.5, 342.(14). 

19. See Founding Church of Scientology v. United States, 412 F.2d 1197 (Ct. Cl. 
1969); Bubbling Well Church of Universal Love, Inc. v. Commissioner, 74 T.C. 531 
(1980), aff'd, 670 F.2d 104 (9th Cir. 1981). 

20. Guidelines, supra note 1, § 342.5(9). See also Guidelines § 342.(14)(1). 
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is the suggestion in the Guidelines that free automobiles provided by 
local car dealers for athletic coaches and their staffs will be treated as 
compensation paid directly by institutions to the individuals." 

Although not specifically addressed in the Guidelines, it is also 
possible that some or all of the income received by an institution’s 
employee under a contract between the employee and a third party 
could be treated as additional compensation paid by the institution to 
the employee. For example, assume that a basketball coach enters into 
a contract with a shoe company, under which the coach is paid 
$100,000 per year to use the company’s products, wear shirts with the 
company’s logo, and otherwise help promote the company’s product. 
Can it be argued that the coach entered into this lucrative contract only 
because of his or her affiliation with the university, and that in an 
arms-length negotiation, the university reasonably could have expected 
to receive a portion of that income? If an IRS agent were to determine 
that the university reasonably could have demanded $50,000 of the 
coach’s shoe-contract income, but purposefully did not do so, the agent 
could conclude that by ‘‘walking away’’ from this potential income the 
institution effectively was making an additional $50,000 salary payment 
to the coach. 

Whether the IRS would pursue such a theory would depend in large 
part on the particular facts. For example, if the university was not 
involved in the negotiation of the contract, perhaps it could be argued 
that the university’s potential share of the income was minimal or 
nonexistent. On the other hand, if the university was actively involved 
in the negotiation of the contract and used the potential of the contract 
to recruit the coach, this might be considered unreasonable compen- 
sation. 

In conclusion, educational institutions should not be lulled into 
complacency because the Guidelines lack specific discussions of unrea- 
sonable compensation. The IRS certainly will review compensation data 
compiled during the many audit examinations of colleges and univer- 
sities to evaluate the unreasonable compensation issue. Thus, the un- 
reasonable compensation issue is certainly one that is waiting in the 
wings, and is an issue that educational institutions should understand 
and take seriously. 


II. LEGAL BASIS OF THE UNREASONABLE COMPENSATION CONCEPT 


An organization is entitled to exemption from federal income tax 
under section 501(a) if it is described in one of the 25 different 





21. Id. § 342.5(9). 

22. For example, it was recently announced that Duke University’s basketball coach, 
Mike Krzyzenski, entered into a contract with Nike shoes that will pay Mr. Krzyzenski 
a $1 million signing bonus and $375,000 a year for 15 years. From this amount, Mr. 
Krzyzenski will give Duke University $275,000 for construction of a recreational center 
on Duke’s campus. See Sidelines, CHRoN. HIGHER Epuc. May 12, 1993, at A41. 
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subparagraphs of section 501(c). This group of tax-exempt organizations 
includes such diverse entities as social clubs, cemetery corporations, 
and credit unions; however, the most widely recognized type of tax- 
exempt organization is the charitable or educational institution, which 
are described in section 501(c)(3).?° 

The unreasonable compensation issue is derived from section 501(c)(3), 
specifically, that in order to qualify under section 501(c)(3) an organi- 
zation must be organized and operated so that ‘‘no part of . . . [its] net 
earnings ... inures to the benefit of any private shareholder or indi- 
vidual.’’ This requirement, commonly referred to as the ‘‘private in- 
urement’’ doctrine, is broad and far-reaching and, if determined by the 
IRS to have been violated, will result in the revocation of an organi- 
zation’s tax exempt status. Moreover, there is, in the view of the IRS, 
no de minimis exception to the private inurement doctrine.** This 
position, often expressed as ‘‘a dollar’s worth of inurement,’’ can result 
in revocation. 

The IRS has described ‘‘private inurement’’ as arising where there 
has been ‘‘a transfer of the organization’s financial resources to an 
individual solely by virtue of the individual’s relationship with the 
organization, and without regard to accomplishing exempt purposes.’’2 
Generally, this prohibition against inurement applies to persons who, 
because of their relationship with an organization, have an opportunity 
to control or influence its activity. 

The class of persons with control or influence is not necessarily 
limited to a few insiders, but can include a large number of people 
that may indirectly influence an organization’s activities. For example, 
in an IRS General Counsel Memorandum, an exempt hospital proposed 
forming a joint venture with its referring physicians that, in effect, 
would sell the hospital’s future revenue streams to the physicians.”® 





23. These organizations are described in I.R.C. § 501(c)(3) (1988). 

(3) Corporations, and any community chest, fund, or foundation, organized and 
operated exclusively for religious, charitable, scientific, testing for public safety, 
literary, or educational purposes, or to foster national or international amateur 
sports competition . . . or for the prevention of cruelty to children or animals, 
no part of the net earnings of which inures to the benefit of any private 
shareholder or individual, no substantial part of the activities of which is 
carrying on propaganda, or otherwise attempting, to influence legislation .. . 
and which does not participate in, or intervene in (including the publishing or 
distributing of statements), any political campaign on behalf of (or in opposition 
to) any candidate for public office. (Emphasis added). 

24. See Easter House v. Commissioner, 87 USTC { 9359 (Cl. Ct. 1987), aff'd, 846 
F.2d 78 (Fed. Cir. 1988); Founding Church of Scientology v. United States, 412 F.2d 
1197 (Ct. Cl. 1969); Unitary Mission Church of Long Island, Inc. v. Commissioner, 74 
T.C. 507 (1980). 

25. G.C.M. 38459 1980 IRS GCM LEXIS 71,*18 (Jul. 31, 1980); G.C.M. 39862 1991 
IRS GCM LEXIS 39,*19 (Nov. 21, 1991) (quoting G.C.M. 38459). (These documents are 
not to be relied upon or cited as precedent by taxpayers). 

26. G.C.M. 39862, 1991 IRS GCM LEXIS 39 (Nov. 21, 1991). (This document is not 
to be relied upon or cited as precedent by taxpayers). 
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The stated purpose of the joint venture was to develop physician loyalty 
to the hospital and thereby enhance the economic strength of the 
hospital. The IRS, however, viewed the joint venture as a scheme that 
resulted in private inurement to the physicians. The physicians were 
deemed capable of influencing the hospital because of their economic 
power.”’ In addition, the physicians possessed a requisite relationship 
for inurement because they performed personal services for the hospital, 
and therefore, had a personal interest in the economic health of the 
hospital.2* An analogous situation could arise in the college and uni- 
versity context where a prominent staff member, athletic coach or 
institution official is in a position to control or influence directly, or 
indirectly, an institution’s finances, enrollment, or academic prestige. 

An organization’s net earnings can “‘inure’’ to one or more private 
individuals through the payment of unreasonable compensation. While 
it is clear that an organization can make ‘‘reasonable’’ compensation 
payments to individuals without jeopardizing its tax-exempt status 
under section 501(c)(3),2° the IRS views the payment of ‘‘unreasonable’”’ 
compensation as a violation of the ‘‘private inurement’’ doctrine that 
results in revocation of the organization’s section 501(c)(3) exempt 
status. 

For example, in Church of Scientology of California v. Commis- 
sioner,*° the Tax Court explicitly stated that excessive compensation 
results in private inurement. In that case, the Tax Court found that 
although the salaries paid to the petitioner’s officers were reasonable, 
the total compensation paid to the officers was not reasonable, and 
therefore, private inurement resulted.** Moreover, in determining the 
total compensation paid to those officers, the Court invoked a compen- 
sation test similar to that of the Guidelines, finding that all income 
(including commissions, royalties, unpaid loans, and income from 
affiliated organizations) must be included in determining whether com- 
pensation is reasonable.*? Based upon its review of such additional 
income, the Tax Court concluded that the petitioner’s officers overall, 
had received unreasonable compensation.** 

Therefore, if the IRS were to conclude, for example, that the com- 
pensation paid by a college or university to the institution’s president, 





27. Id. The physicians controlled 70-90 percent of the hospital’s healthcare expen- 
ditures. 


28. Id. 

29. See World Family Corp. v. Commissioner, 81 T.C. 958 (1983); Founding Church 
of Scientology v. United States, 412 F.2d 1197 (Ct. Cl. 1969); Mabee Petroleum Corp. v. 
United States, 203 F.2d 872 (5th Cir. 1953). 

30. 83 T.C. 381 (1984), aff'd 823 F.2d 1310 (9th Cir. 1987), cert. denied, 486 U.S. 
1015, 108 S. Ct. 1752 (1988). 

31. Id. at 1312. 

32. Id. at 1319. 


33. See also Founding Church of Scientology v. United States, 412 F.2d 1197 (Ct. 
Cl. 1969). 
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or to the football or basketball coach, or to any other officer, director, 
or employee was ‘‘excessive’’ or ‘‘unreasonable,’’ the IRS could assert 
that the institution’s earnings had ‘‘inured’’ to the individual in vio- 
lation of section 501(c)(3). As noted above, however, the only sanction 
that the IRS presently has in its arsenal to penalize an institution for 
violating the private inurement doctrine is to revoke the institution’s 
tax-exempt status. 


III. DEFENSES TO AN IRS ALLEGATION OF UNREASONABLE COMPENSATION 


If, after an audit of a college or university, the IRS were to find what 
it believed to be private inurement through the payment of unreasonable 
compensation, there are two primary counterarguments that can be 
raised by the institution: 

1. The amount of compensation in question was reasonable in amount. 

2. The individual to whom the compensation was paid did not control 
the institution, and as a matter of law, private inurement can be found 
only where such control exists. 


A. The Amount Paid was ‘‘Reasonable.’’ 


A fundamental question that arises in determining what is reasonable 
compensation is whether the nonprofit character of an organization 
means that its employees should receive smaller compensation packages 
than employees conducting similar activities on behalf of for-profit 
organizations. Under this theory, a reasonable compensation amount 
for the president of a for-profit company with $50 million in annual 
sales should be more than the compensation paid to the president of a 
university with $50 million in gross receipts. This is an important 
question because over the years a set of fairly clear ‘‘reasonable com- 
pensation’’ principles have developed in the for-profit world. Accord- 
ingly, a threshold issue is whether those principles can be applied in 
the nonprofit area or whether some special ‘‘discount’’ rules should be 
invoked. 

The answer to this question can be found in B.H.W. Anesthesia 
Foundation v. Commissioner,** in which the court held that the prin- 
ciples used to determine whether compensation paid by a for-profit 
company is reasonable also apply to nonprofit enterprises. In reaching 
this decision, the Tax Court specifically cited Enterprise Railway Equip- 
ment Co. v. United States,** in which the Claims Court concluded that 
the same reasonable compensation test should be applied to both for- 
profit and nonprofit organizations.** These are important cases for an 
institution defending the reasonableness of compensation paid to an 
employee. 





34. 72 T.C. 681, 686 (1979). 
35. 161 F. Supp. 590 (Ct. Cl. 1958). 
36. Id. at 595-96. 
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Turning to the principles that are used in making reasonable com- 
pensation determinations in the for-profit area, the factors that are taken 
into account are set forth in Mayson Mfg. Co. v. Commissioner,*’ in 
which the Court stated: 


Although every case of this kind must stand upon its own facts 
and circumstances, it is well settled that several basic factors 
should be considered by the Court in reaching its decision in any 
particular case. Such factors include the employee’s qualifications; 
the nature, extent and scope of the employee’s work; the size and 
complexities of the business; a comparison of salaries paid with 
the gross income and the net income; the prevailing general 
economic conditions; comparison of salaries with distributions to 
stockholders; the prevailing rates of compensation for comparable 
positions in comparable concerns; the salary policy of the taxpayer 
as to all employees .... The situation must be considered as a 
whole with no single factor decisive. ** 


These factors are applied in Estate of Wallace v. Commissioner.*® In 
this case, the Tax Court determined that the salary of a corporate officer 
(who was also a controlling shareholder) was unreasonable based upon 


(i) the employee’s qualifications;*° (ii) the nature, extent and scope of 
the employee’s work;*' (iii) the prevailing general economic condi- 
tions;*? (iv) a comparison of salaries with distributions to stockholders;* 
(v) the prevailing rates of compensation for comparable positions in 
comparable concerns;* and, (vi) the salary policy of the taxpayer as to 
all employees.** 

Another factor which is of importance in determining reasonable 
compensation is whether and to what extent the individual, because of 
his or her unique talents and abilities, is indispensable to the continuing 





37. 178 F.2d 115 (6th Cir. 1949). 

38. Id. at 119. 

39. 95 T.C. 525, 553 (1990), aff'd 965 F.2d 1038 (11th Cir. 1992), reh’g denied, 977 
F.2d 600 (11th Cir. 1992). 

40. The officer was a medical doctor and a principal investor in the company, which 
was a natural gas brokerage firm. 

41. The officer worked only part-time and primarily negotiated the natural gas 
contracts. 

42. A shortage of natural gas supply and a demand for gas was very favorable for 
the corporation’s business, thus minimizing the value of the officer’s services. 

43. The compensation paid to the officer and a family member constituted 99 percent 
of the company’s taxable income before deduction of salaries. 

44. The company failed to demonstrate that the officer’s salary was comparable to 
salaries paid by similar companies. 

45. The officer’s salary greatly increased with no corresponding increase in the nature, 
scope, or extent of the officer’s duties. 
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prosperity of the company’s business.** For example, in VanderPol v. 
Commissioner,*’ the Tax Court determined that the compensation of an 
employee, who was also a founder and principle shareholder of the 
company, was reasonable because the employee was singlehandedly 
responsible for the company’s financial success, and therefore, was 
indispensable to the company.“ 

In summary, when making the argument to the IRS that the compen- 
sation paid to the individual in question was reasonable, each one of 
the above factors should be discussed separately and analyzed to dem- 
onstrate that the compensation paid to the individual was, in fact, 
reasonable.*® 

It is important to note, however, that if an institution is found to 
have made hidden or disguised payments to an individual, this fact 
alone may justify a finding of private inurement, even if the hidden 
amount, when combined with the individual’s salary and other benefits, 
otherwise would be reasonable. As previously mentioned, in Founding 
Church of Scientology v. United States,®*° the court found that inurement 
resulted from a number of different arrangements between the organi- 
zation and its founder, including payments based on a percentage of 
gross revenues, loans, reimbursed expenses, and property rentals at an 
inflated price. The court rejected the reasonable compensation defense 
and stated that if a loan or other payment, in addition to salary, is a 
disguised distribution or benefit from the net earnings, the character of 
the payment is not changed by the fact that the recipient’s salary, if 
increased by the amounts of the distribution or benefit, still would have 
been reasonable.’’*' Therefore, if an institution made no-interest loans 
to its president, permitted that officer to use university facilities for 
personal benefit on a rent-free basis, and engaged in similar transac- 
tions, the IRS could allege private inurement had occurred, even if the 
value of these benefits, when combined with the rest of the compen- 
sation package, was ‘‘reasonable.‘‘ 


B. The Individual Did Not ‘‘Control’’ the Institution. 


The second counter argument an institution can raise to an unrea- 
sonable compensation allegation is that the individual to whom the 





46. See William S. Gray & Co. v. United States, 35 F.2d 968 (Ct. Cl. 1925); Medina 
v. Commissioner, 46 T.C.M. (CCH) 76 (1983); Paula Const. Co. v. Commissioner, 58 T.C. 
1055 (1972), aff'd, 474 F.2d 1345 (5th Cir. 1973); and Mennuto v. Commissioner, 56 
T.C. 910 (1971). 

47. 54 T.C.M. (CCH) 1021 (1987). 

48. Id. at 1022. 

49. In re Heritage Village Church and Missionary Fellowship, Inc., 92 B.R. 1000 
(Bankr. D.S.C. 1988), aff'd, —- unpublished disposition (D.S.C.), and aff'd, 944 F.2d 
901 (4th Cir. 1991) contains perhaps the most detailed analysis of the reasonable 
compensation due for payment by an exempt organization to an officer and director. 

50. 412 F.2d 1197 (Ct. Cl. 1969). 

51. Id. at 1202. 
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allegedly unreasonable compensation was paid did not ‘‘control’’ the 
institution and, therefore, as a matter of law, there cannot be private 
inurement. The IRS itself has indicated that ‘‘control’’ is a necessary 
prerequisite to a finding of private inurement. 

In a 1969 published ruling, the IRS held that a tax-exempt hospital’s 
payment of a fixed percentage of the radiology department’s gross 
billings to a hospital-based radiologist did not constitute private inure- 
ment because ‘‘the radiologist did not control the organization. .. .’’*? 
Moreover, the IRS Exempt Organizations Handbook states that exemp- 
tion must be denied where the organization’s charitable purposes are 
being sacrificed for the private interests ‘‘of those in control... .’’™ 
Numerous court cases also have predicated a finding of private inure- 
ment on the existence of control by the private individual or individuals 
who are the recipients of the alleged benefit. Finally, in a 1991 
memorandum, the IRS Chief Counsel’s office stated that the ‘‘proscrip- 
tion against [private] inurement generally applies to a distinct class of 
private interests—typically persons who, because of their particular 
relationship with an organization, have an opportunity to control or 
influence its activities.’’® 

While ‘‘control’’ obviously includes actual voting control over the 
Board of Directors, it most likely also includes de facto control through 





52. REV. RUL. 69-383, 1969-2 C.B. 113. 

53. EXEMPT ORGANIZATIONS HANDBOOK (3 IRM 7751), Part VII, 382.1(2). 

54. See Church by Mail, Inc. v. Commissioner, 765 F.2d 1387 (9th Cir. 1985) 
(ministers’ dual control of the church and an advertising agency allowed them to profit 
from the affiliation through increased compensation); Birmingham Business College, Inc. 
v. Commissioner, 276 F.2d 476 (5th Cir. 1960) (private inurement found where founder 
and two sisters constituted the College’s only shareholders and trustees, and substantial 
portions of net profits were distributed to them for their personal use); Church of Eternal 
Life and Liberty, Inc., v. Commissioner, 86 T.C. 916 (1986) (living expenses paid for the 
organization’s primary contributor constituted private inurement where the contributor 
and his brother were two of three directors); Church of Scientology of Cal. v. Commis- 
sioner, 83 T.C. 381 (1984), aff'd, 823 F.2d 1310 (9th Cir. 1987), and cert. denied, 476 
U.S. 1015, 108 S. Ct. 1752 (1988) (private inurement found where an individual and his 
wife had complete control over the organization); Church of the Transfiguring Spirit, 
Inc. v. Commissioner, 76 T.C. 1 (1981) (private inurement found where an individual 
and his family controlled the board of directors); Western Cath. Church v. Commissioner, 
73 T.C. 196 (1979), aff'd, 631 F.2d 736 (7th Cir. 1980) (private inurement found where 
an individual and his family constituted the entire board, and the individual controlled 
the organization’s funds and used them for his own private benefit); Bubbling Well 
Church of Universal Love, Inc. v. Commissioner, 74 T.C. 531, 535 (1980), aff'd, 670 
F.2d 104 (9th Cir. 1981) (private inurement found where an individual and his family 
constituted the board of directors and where they ‘‘could dictate [the church’s] program 
and operation, prepare its budget, and spend its funds’’ indefinitely without challenge); 
Unitary Mission Church of Long Island v. Commissioner,74 T.C. 507 (1980), aff'd, 647 
F.2d 163 (2d Cir. 1981) (private inurement found where an individual and his wife 
controlled the board of directors and all financial decisions; and Page v. Commissioner, 
51 T.C.M. (CCH) 1351 (1986) (private inurement found where an individual, his wife,and 
brother controlled the board and operations of the church). 

55. Gen. Couns. MEM. 39862 (Nov. 21, 1991). 
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the ability to control the Board’s actions, for example, through economic 
or family ties. In Harding Hospital, Inc. v. United States**, a hospital’s 
exemption under section 501(c)(3) was revoked because the court con- 
cluded that the hospital operated for the private benefit of a small 
group of medical doctors, even though those doctors did not themselves 
control the hospital’s board.*’ In that case, the Sixth Circuit found that 
the doctors, by treating more than 90 percent of the patients at the 
Hospital, had a virtual monopoly over the Hospital’s business and 
accordingly were able to permit benefits to inure to themselves.** This 
holding implies that the hospital’s board was subservient to the dictates 
of this group because of the economic stranglehold that the group had 
over the hospital.*® 

In another case, a bankruptcy court judge looked at an individual’s 
de facto control over the Board of Directors. The court found that James 
Bakker controlled the PTL organization, even though the organization 
was governed by an independent board of directors.*° Among the factors 
that the court took into account in reaching this conclusion were: (i) 
the Board was selected by Bakker, (ii) meetings were not scheduled on 
any pre-arranged dates, but were called by Bakker, (iii) Bakker con- 
trolled the financial and other information given to the Board, and (iv) 
certain Board members (or their respective organizations) received large 





56. 505 F.2d 1068 (6th Cir. 1974). 

57. Id. at 1077. 

58. Id. 

59. Although the Court’s rationale is not totally clear, a reading of Harding Hospital 
suggests that the hospital’s exemption may not have been revoked because it violated 
the ‘‘private inurement”’ test; rather, it appears that the Court may have concluded that 
the hospital failed the ‘‘private benefit’’ test because its activities primarily served the 
private benefit of the doctors rather than charity. There is subtle but important difference 
between the ‘‘private inurement’’ and the ‘‘private benefit’ doctrines. The ‘‘private 
benefit’’ doctrine stems from Treas. Reg. § 1.501(c)(3)-1, which states that an organization 
will not qualify under § 501(c)(3)(d)(1)(ii) ‘‘unless it serves a public rather than a private 
interest.’’ Unlike the ‘‘private inurement’’ doctrine, which requires that the benefitted 
individual be an ‘‘insider’’ who can control the organization, the ‘‘private benefit’ 
doctrine does not require that the benefitted person be related to an organization.’’ See 
American Campaign Acad. v. Commissioner, 92 T.C. 1053, 1067 (1989). Also important 
in the Court’s decision were the additional factors that the hospital did not hold itself 
out to the general public as a charitable institution and, perhaps most significantly, did 
not have any plans or policies for treating charity patients. Harding Hospital, 505 F.2d 
at 1077. 

60. In re Heritage Village, 92 B.R. 1000 (Bankr. D.S.C. 1988). The court in this case 
determined that the compensation paid by PTL to James Bakker was unreasonable. 
Although the basis of the court’s finding is not entirely clear, the court did determine 
that an annual salary of approximately $150,000 would have constituted ‘‘reasonable 
compensation’’ based, in part, on the compensation paid to the President of another 
exempt organization, the University of South Carolina. Also, the case contains a com- 
prehensive list of the different elements of the compensation package that the IRS and 
the courts will take into account in determining the total amount of compensation 
received. 
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cash grants from the organization. The court concluded that, at least 
as to finances, the board was ‘‘only a Board in name.’’® 

Whether de facto control exists in a situation depends upon the 
circumstances of the particular case. If the IRS were to determine that 
a particularly charismatic university president, popular athletic coach, 
or renowned professor had such an influence over the Board of Trustees, 
it is possible that de facto control could be found. In most cases, an 
institution should be able to demonstrate that the individual to whom 
the compensation was paid does not have legal control. The difficult 
cases will arise when the IRS interprets the de facto control concept 
broadly and concludes that an individual has such a significant degree 
of authority that the board accedes to the individual’s requests and, as 
the court in the Heritage Village determined, is ‘‘only a Board in 
name.’’®? Institutions should carefully review their compensation ap- 
proval procedures to ensure that such an argument could not be raised 
by the IRS or, if raised, would not be sustained. 


IV. CONCLUSION 


The IRS initiative to review and examine tax law compliance by 
colleges and universities is in its infancy. As more audits are completed 
and the results analyzed, the IRS will gain a better understanding of 
the specific areas in which institutions are not in compliance with the 
tax laws. It is expected that, as part of these audits, examining agents 
will review the amount of compensation paid by colleges and univer- 
sities to faculty and athletic staff, as well as upper-level administrative 
officials. In fact, three different sections of the Guidelines specifically 
direct them to do so. 

Thus, institutions of higher education should expect that the unrea- 
sonable compensation issue may be raised on audit, and should be 
prepared to defend any such contentions by the IRS. In anticipation of 
an IRS audit, institutions should review the levels of compensation 
paid to athletic, faculty, and administrative staff in order to determine 
whether the total amount of compensation paid to these individuals, 
and the procedures by which compensation determinations are made, 
will withstand IRS scrutiny. 





61. Id. at 1008. 
62. Id. 
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INTRODUCTION 


This Article, the seventh’ in a series of Annual Reviews of the work 
of the courts relating to higher education, covers cases decided during 
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1992. The criteria governing the selection of a case for treatment in the 
Review and the length of that treatment include the relationship of the 
case’s subject matter to the primary mission of institutions of higher 
education; the authority of the court deciding the case; and the legal 
basis of the decision. Accordingly, among the strongest candidates for 
inclusion would be a United States Supreme Court opinion addressing 
the validity, under the United States Constitution, of a governmental 
restriction on the curriculum of a college. Nonetheless, cases emanating 
from an inferior court, addressing a statutory question, dealing with 
non-curricular matters, or involving a lower level of education might, 
of course, be relevant, even crucial, to the law of higher education. 

To be sure, some cases are included not merely on the basis of their 
likely impact on the academy, but because of their engaging facts or 
their topicality. Predictably, the cases covered in this piece reflect the 
great dynamism and ferment of the law of higher education, a dynamism 
and ferment that show no signs of abating. 

The Article is organized with a view to providing the reader easy 
access. Of course, many of the cases could appear under several head- 
ings—a suit by a student against a university alleging sex discrimination 
in athletics, for example, defies perfect classification. Nonetheless, cases 
were placed in their most natural habitat. Often a case appears under 
more than one heading, reflecting the various points made in the case 
or the various emphases to which it is subject. In such situations, the 
case receives its most extended treatment in that section of the Article 
most descriptive of the case’s subject matter. Cross-references in the 


footnotes direct the reader to treatment of the case in other sections of 
the Article. 


I. INSTITUTIONAL POWERS 


A. State Constitutional Autonomy 


In Winberg v. University of Minnesota,” two actions, each involving 
the applicability of the Veterans Preference Act* to the University of 
Minnesota, were consolidated and decided in favor of the plaintiffs. In 
the first action, a veteran applied unsuccessfully for several positions 
with the University. Under the Act, veterans receive special-preference 
points during the hiring process and are entitled to a written notification 
of the reasons for any rejection. The plaintiff claimed that neither of 
these requirements was fulfilled. In the second action, a veteran-em- 
ployee of the University was informed he would be laid off due to a 
reorganization. Under the Act, he was entitled to a hearing, which he 
did not get, before being removed from public employment. The trial 





2. 485 N.W.2d 325 (Minn. Ct. App. 1992). 
3. MINN. STAT. § 197.455 (1990). 
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court granted a permanent injunction preventing the University from 
laying off the plaintiff until a hearing was held.* 

The University claimed that it was not subject to the Act. The Act 
applies to ‘‘a county, city, town, school district, or other municipality 
or political subdivision of this state.’’® The appellate court found that 
the University constituted a ‘‘political subdivision’’ within the meaning 
of the statute, primarily because other Minnesota statutes defined the 
term broadly.’ 

The University also argued that application of the Act would violate 
the Minnesota Constitution by infringing upon the power of the Regents 
to govern the University. The court recognized the autonomy of the 
University, but also acknowledged the limits placed on that autonomy 
by the legislature, such as when state funding is made contingent upon 
the acceptance of certain conditions.* Although the Act was not directly 
tied to appropriations, public money funded public employment at the 
University. The court determined that public policy favored preferring 
veterans in hiring for public office. Further, application of the Act to 
the University would not infringe upon its academic autonomy because 
the Act would reach only those in non-academic, non-policy-making 
positions. Therefore, the Act did not infringe upon the University’s 
constitutional powers.’® [In 1993 the Minnesota Supreme Court re- 
versed, holding that the University is not a ‘‘political subdivision’’ of 
the state under the Act.""] 


B. Zoning 


In Glenbrook Road Association v. District of Columbia Board of 
Zoning Adjustment,’ American University proposed a new site for its 
law school and a change in the campus border. The Board of Zoning 
Adjustment approved the University’s plans, and the plaintiffs, two 
local neighborhood groups, challenged the Board’s decision." 

The court found that the Board sufficiently considered the concerns 
of the neighborhood groups; the Board determined that the University 
significantly altered the design of the law school in response to concerns 
of the neighborhood.* Additionally, the Board conditioned its approval 





. 485 N.W.2d at 327. 
. ad. 
. Id. at 328 (quoting MINN. Stat. § 197.455). 
. Id-at:328. 
, Id. at: 329. 
9. Id. 
10. Id. at 329-30. The court also upheld the injunction granted in favor of the second 
plaintiff, finding that monetary damages were inadequate. Id. at 330. 
11. 499 N.W.2d 799 (Minn. 1993). 
12. 605 A.2d 22 (D.C. App. 1992). 
13. Id. at 25. 
14. For example, the University instructed its architects to eliminate a proposed third 


floor and place it below ground level, making the building only one-story high. Id. at 
29. 
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upon the University’s compliance with certain guidelines designed to 
make the presence of the law school less disruptive to the neighbor- 
hood.** The court upheld the Board’s decision.*® 


Il. THE First AMENDMENT 


A. Free Speech’’ 


1. Adverse Institutional Reaction to Speech 


Many free-speech cases involved allegations that institutions of higher 
learning reacted unconstitutionally to the unwelcome views of members 
of the faculty or staff. In Levin v. Harleston,’* Levin, a tenured philos- 
ophy professor at a state college in New York, published three contro- 
versial letters and articles that contained derogatory comments about 
the intelligence and other characteristics of blacks. Levin’s classes then 
became the target of student demonstrations, which the College did not 
prevent. In response to the controversy, the academic dean created an 
‘alternative’ section of Philosophy 101 for students who wanted to 
transfer out of Levin’s course, an action that resulted in a smaller 
enrollment for Levin. Such an action had never been taken before, and 
none of Levin’s students had ever complained of unfair treatment on 
the basis of race. In addition, the college president formed a committee 
to determine whether Levin’s views affected his teaching ability. Levin 
filed a section 1983 action against the dean and the president, alleging 
violations of the First Amendment.’ 

The defendants claimed that they created the alternative philosophy 
section because Levin’s expression of his theories harmed his students 
and the educational process within his classroom. The Second Circuit 





15. For example, the law school agreed to turn out the lights on the top floor by 
11:00 every evening and place shades on all the windows facing residential property. 
Id. at 30. 

16. Id. at 44. The court also found that the Board permitted the University to recall 
two witnesses to testify in rebuttal, but then denied the plaintiffs’ attorney the right to 
cross-examine them. Id. at 38. Although the Board improperly denied the opportunity 
to cross-examine, the court found that the error did not result in harm. Id. at 40. The 
court also found that the Board failed to address specifically the position of the office of 
planning, which granted a special exception allowing the construction of the law school. 
That error too, however, was harmless. Id. at 36. 

17. For more on free speech, see Rosenberger v. Rector and Visitors of Univ. of Va., 
795 F. Supp. 175 (W.D. Va. 1992), discussed infra at notes 98-106 and accompanying 
text; and People v. Anderson, 591 N.E.2d 461 (Ill. 1992), discussed infra at notes 892- 
901 and accompanying text. 

18. 966 F.2d 85 (2d Cir. 1992). 

19. Id. at 87-88. Levin also alleged a violation of equal protection. The court rejected 
Levin’s equal-protection argument because it found that the college’s response to the 
disruption of Levin’s classes did not differ from that attending other instances of student 
disruption. Id. at 91. 
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rejected this argument and found that the defendants’ encouragement 
of the erosion of Levin’s class size constituted an implicit threat of 
discipline to Levin if he continued voicing his racial theories. This 
threat had a chilling effect on his freedom of expression and was not 
justified by any legitimate educational interest. Therefore, the court 
upheld the injunction against alternative sections.”° 

The court determined, however, that although the establishment of a 
review committee created a chilling effect on Levin’s First Amendment 
rights, Levin failed to show that this action warranted an injunction. 
Instead, the court declared that the commencement or even the threat 
of disciplinary proceedings against Professor Levin, predicated solely 
upon his protected speech outside the classroom, violated his First 
Amendment rights.” 

In order to warrant protection, of course, the speech of public em- 
ployees must involve matters of public concern. Moreover, even if it 
does, the government’s interest is sanctioning that speech must be put 
into the balance.?? Several cases implicated these points. 

In Colburn v. Trustees of Indiana University,”* two former sociology 
professors at Indiana University claimed that the University breached 
their employment contracts and denied them tenure in violation of the 
First and Fourth Amendments. The University’s Sociology Department 
experienced serious interpersonal conflict, separating into two groups 
based on membership or non-membership in the faculty union. The 
plaintiffs, members of the non-union minority faction, requested an 
external review of the Department from the Executive Dean of the 
University. They claimed that in retaliation for the request, they were 
denied reappointment to their positions and tenure. The District Court 
granted summary judgment for the defendants.2* The Seventh Circuit 
rejected the plaintiffs’ First Amendment claim, holding that the plain- 
tiffs’ written request for an external review involved an internal personal 
dispute, not a matter of public concern.” 

In Keen v. Penson,” the University of Wisconsin-Oshkosh demoted 
Associate Professor Keen to Assistant Pofessor and reduced his yearly 
salary for unprofessional behavior concerning a student in his class. 
The student, a sophomore, complained in class several times about the 
unfairness of the course requirements. After several exchanges with the 





20. Id. at 88-89. 

21. Id. at 90. 

22. See Connick v. Myers, 461 U.S. 138, 103 S. Ct. 1684 (1983). 

23. 973 F.2d 581 (7th Cir. 1992). 

24. Id. at 583-85. 

25. Id. at 586-87. The plaintiffs raised another First Amendment claim, contending 
that they were retaliated against for speaking out against misconduct by the Recorder of 
the School of Liberal Arts. The Seventh Circuit did not consider the issue separately, 
determining that it merely extended the plaintiffs’ private personnel disputes. Id. at 588- 
89. 

26. 970 F.2d 252 (7th Cir. 1992). 
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student, Keen refused to submit a grade for the student unless she 
wrote a letter of apology.’ 

After an exchange of several letters between Keen and the student 
the following summer, Keen gave the student an ‘‘F’’ in the course 
based on her class participation.”* The student’s father then complained 
to Chancellor Penson about Keen’s behavior. Penson then asked aother 
professor to review the incident. That professor issued a six-page report 
that labelled Keen’s behavior unprofessional. Keen objected to the report 
and requested a hearing.?® Two subcommittees, before which Keen was 
allowed to appear and submit documents on his behalf, reviewed the 
incident. Both committees, in written opinions, found Keen’s behavior 
unprofessional. Penson accepted the committees’ recommendation that 
Keen be demoted and have his salary reduced. This decision was then 
upheld in a twelve-page report by the Board of Regents.*° 

Keen then filed suit in the district court, alleging that Penson had 
violated his First Amendment rights.*! The district court granted Pen- 
son’s motion for summary judgment.*? 

The Seventh Circuit dismissed Keen’s First Amendment claim, noting 
that since no matters of public concern were contained in the letters 
to the student nor in the grade given to her, academic freedom was 
not infringed upon.** Even if the First Amendment did apply, the court 
found that Keen’s interests were outweighed by the ‘‘University’s in- 
terests in ensuring that its students receive a fair grade and are not 
subject to demeaning, insulting, and inappropriate comments.’’™ 

In Goffer v. Marbury,** the plaintiff, employed as university counsel 
by the Alabama Agricultural and Mechanical University, brought suit 
against various officers and trustees of the University. She alleged that 
she was wrongfully discharged from her position in retaliation for 
exercising her First Amendment right of free speech.** 

The district court ruled against the defendants on the First Amend- 
ment claim. The Eleventh Circuit found that the district court erred in 
treating the plaintiff's expressions as one unitary incident, when actu- 
ally the plaintiff spoke on several occasions to different audiences.°*’ 
Additionally, the lower court erred in not considering whether an 
attorney-client relationship existed between the plaintiff and defen- 





27. Id. at 253. 

28. Id. 

29. Id. at 254. 

30. Id. at 256. 

31. Keen also alleged a violation of due process. See id. at 253. 

32. 970 F.2d at 257. 

33. Id. 

34. Id. at 258. 

35. 956 F.2d 1045 (11th Cir. 1992). 

36. Id. at 1047. She also claimed defamation, breach of contract, and a violation of 
due process, see id. at 1047. 

37. Id. at 1048. 
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dants. Any such relationship would have to be factored into a balancing 
of the plaintiff's and the government’s interests pursuant to Pickering 
v. Board of Education.* 

The notion of balancing figured prominently in several cases. In 
McCann v. Ruiz,*® a seismologist sued the University of Puerto Rico, 
his colleagues, and the Puerto Rico Electrical Power Authority (PREPA) 
for, among other things, violations of his free-speech rights. The plain- 
tiff publicly criticized the location of a power plant proposed by PREPA. 
After the plaintiff made the statements, the defendants allegedly retal- 
iated against him: His contracts as Director of the Seismic Network and 
as associate professor at the University of Puerto Rico were not renewed. 
He sought reinstatement to these positions as well as monetary dam- 
ages.*° 

The District Court weighed the interest of the plaintiff in freely 
exercising his right to free speech and the State’s interest in maintaining 
the efficiency of its institutions; injunctive relief was granted in light 
of the grave harm caused by the defendants. Not only was the plaintiff 
ordered reinstated to his former positions, but the University was also 
ordered to provide a new and ‘‘untainted’’ round of tenure-review 
procedures, using a review committee composed of faculty members 
and administrators who were not involved in this lawsuit.*! 

In Barnhill v. Board of Regents,*? Barnhill, a part-time interviewer, 
sued his employer, the Wisconsin Survey Research Laboratory (WSRL), 
a sub-unit of the University of Wisconsin Extension, and two WSRL 
directors, Sharp and Lee. Barnhill claimed that Sharp and Lee dis- 
charged him in violation of the First Amendment after Barnhill dis- 
closed to various newspapers confidential survey questions regarding 
shoppers’ attitudes toward demonstrations in malls. Indeed, litigation 
regarding demonstrations was pending in a local court.* 

The court of appeals held that Sharp and Lee violated Barnhill’s First 
Amendment rights when they terminated him in retaliation for disclos- 
ing the contents of the confidential survey.** The Wisconsin Supreme 
Court reversed the appellate court’s decision.‘ Initially, the Supreme 
Court addressed whether Sharp and Lee were protected by a qualified 
immunity. A qualified immunity protects public officials from civil- 
liability suits when ‘‘a reasonable public official could have, though 
mistakenly, believed his actions were lawful in light of the existing 
law... .’’*6 In balancing Barnhill’s First Amendment interests against 





. 391 U.S. 563, 88 S. Ct. 1731 (1968). 

. 802 F. Supp. 606 (D. P.R. 1992). 

. Id. at 609. Plaintiff also alleged a violation of substantive due process. Id. at 609. 
. Id. at 609-10. 

. 479 N.W.2d 917 (Wis. 1992). 

. Id. at 920. 

. Id. at 919. 

. Id. at 917. 

. Id. at 922. 
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WSRL’s interest in confidentiality and the continued function of the 
business, the court held that ‘‘a reasonable public official could con- 
clude that Barnhill’s breach of confidentiality was sufficient to permit 
his discharge.’’*” 

In Corum v. University of North Carolina,*® Dr. Corum, prior Dean 
of Learning Resources at Appalachian State University, sued the Uni- 
versity and University officials under section 1983 and under the North 
Carolina Constitution for wrongfully discharging him from his deanship 
in violation of his First Amendment rights. Dr. Corum alleged that he 
was demoted for speaking against the proposed movement and splitting 
of the Appalachian book and artifact collection. The Supreme Court of 
North Carolina held that Dr. Corum had a right to speak out on this 
public matter, a right that outweighed any potential effect on the 
University’s essential functions.*® 


2. Films, ‘‘Free’’ Newspapers and Student Fees 


In Committee for The First Amendment v. Campbell,®° a student 
association sought declaratory and injunctive relief against Oklahoma 
State University (OSU) after the University’s Board of Regents sus- 
pended a showing of The Last Temptation of Christ. The association 
had originally sought a temporary restraining order so that the film 
could be shown, but after a hearing with the district court, a majority 
of the Regents voted to rescind the suspension and directed the OSU 
administration to handle the matter.*! After the OSU administration 
told the Student Union Activities Board to insert a disclaimer in the 
film’s advertising, the plaintiff filed an amended complaint seeking 
damages due to alleged content-based censorship by the defendants.*? 
The movie was shown as scheduled and subsequently the defendants 
moved for summary judgment on several issues including mootness 
and qualified immunity.* 

The plaintiff requested additional time to depose the defendants 
before the court rendered its ruling, arguing that material issues of fact 
remained with respect to the defendant’s propensity for content-based 
censorship and prior restraint of unpopular speech.* The district court 
dismissed the plaintiff’s action with prejudice and refused to defer 
ruling on the summary-judgment ruling.®® The plaintiff then sought 
reconsideration and submitted affidavits and other materials which 





. Id. at 924. 

. 413 S.E.2d 276 (N.C.), cert. denied, 113 S. Ct. 493 (1992). 
. Id. at 286. 

. 962 F.2d 1517 (10th Cir. 1992). 

. Id. at 1519. 

. Id. at 1520. 

. Id. 

. Id. 

. Id. 
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demonstrated prior instances of censorship at OSU. The district court 
denied reconsideration on the grounds that the new summary-judgment 
evidence was remote in time and involved individuals other than the 
present Regents and university administrators. 

The Tenth Circuit held that the plaintiff’s request for injunctive relief 
was moot. The court noted that the actual showing of the film and 
OSU’s adoption of a new policy regarding freedom of expression and 
University facilities did not automatically render the plaintiff’s injunc- 
tive claims moot, but that the plaintiff had failed to meet its burden of 
establishing ‘‘some cognizable danger of recurrent violations’’ by OSU.°’ 

Finally, the court held that the district court should not have dis- 
missed the plaintiff's claim for nominal damages, which related to the 
insertion of the disclaimer in the movie advertisement. As to this past 
event, the court said that neither the showing of the movie, nor the 
adoption of a new policy erased the alleged First Amendment violations 
with respect to the film.5® The court declined to address the defendants’ 
affirmative defense of qualified immunity, directing the district court 
to resolve that claim on remand. 

In Hays County Guardian v. Supple, students and a newspaper, the 
Hays County Guardian, sued Southwest Texas State University and its 
officials, alleging that certain restrictions on newspaper distribution 
violated the plaintiffs’ equal-protection and free-speech rights. Hays 
County Guardian was a free newspaper distributed throughout Hays 
County, including at the University.® 

The district court found that Southwest Texas State was not a public 
forum. The Fifth Circuit, however, disagreed. The court reasoned that 
the University had created a forum in which students could distribute 
literature on outdoor university grounds as long as they did not interfere 
with the University’s academic mission.® 

The court next addressed the constitutionality of the individual speech 
regulations. The University prohibited commercial solicitation on cam- 
pus. The University had recently revised this regulation to include free 
newspapers which contained advertisements. This regulation provided 
three exceptions. First, the University allowed vending-machine sale of 
newspapers in designated areas. Second, student-run organizations could 
distribute newspapers containing advertisements if the paper was dis- 
tributed from a ‘‘manned’”’ table and was not handed to students. Third, 





. Id. 

. Id. at 1524-25. 

. Id. at 1526. 

«Ad. 

. Id. at 1527. 

. 969 F.2d 111 (5th Cir. 1992), cert. denied, 113 S. Ct. 1067 (1993). 
. Id. at 114. 

. Id. at 117. 

. Id. at 115. 
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students could purchase periodicals that were delivered by mail.* 

The Fifth Circuit concluded that the University could not prohibit 
an individual student from receiving a newspaper merely because the 
paper contained paid advertisements. The court reasoned that speech 
regulations must be ‘‘narrowly tailored to serve a significant government 
interest and must leave open ample alternative channels of communi- 
cation.’’®” The government carries the burden of establishing that the 
restriction is narrowly tailored. The Fifth Circuit concluded that the 
government did not carry that burden. The University posited an 
interest in reducing litter and congestion. The court reasoned that if 
the University was concerned with littering, then it should prohibit 
littering. Second, if the University was concerned with littering, then 
it should also prohibit the distribution of any materials, whether or not 
they contain commercial advertisements. 

The plaintiffs also argued that the regulation allowing sale through 
a vending machine in an area designated by the Dean was constitu- 
tionally invalid on its face because it allowed the Dean unlimited 
discretion to determine which newspapers appear on campus.® The 
court rejected this assertion, reasoning that the regulation did not allow 
the Dean to discriminate among different newspapers on the basis of 
their content.” 

Finally, the Fifth Circuit rejected the plaintiffs’ assertion that the 
University violated their constitutional rights by requiring payment of 
student fees in order to fund the University newspaper. The plaintiffs 
argued that the fee requirement forced students to fund views with 
which they disagreed.”? The court concluded that the University did 
not violate the students’ First Amendment rights by requiring a subsidy 
for the student newspaper; the University’s educational goals were a 
vital interest which justified the fee requirement.” 

Another case of note addressed student fees. In Carroll v. Blinken,”’ 
several students at the State University of New York at Albany chal- 
lenged the University’s practice of collecting a mandatory student- 
activity fee and distributing part of the proceeds to the New York Public 
Interest Research Group (NYPIRG).”% The students claimed that the 





65. Id. at 117. 

66. Id. at 118. 

67. ‘ 

68. . at 119-20. 

69. . at 122. 

70. 

71. Id. at 123. 

72. Fd. 

73. 957 F.2d 991 (2d Cir.), cert. denied, 113 S. Ct. 300 (1992). 

74. The NYPIRG was an organization based in New York City, with chapters on 
nineteen SUNY campuses. It described itself as ‘‘a nonpartisan research and advocacy 
organization directed by New York State college and university students.’’ Id. at 993-94. 
In addition to sponsoring research and symposiums, the organization also provided 





136 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 2 


University’s disbursement of the funds to NYPIRG amounted to com- 
pelled speech and association. The District Court denied the appellants’ 
claim for injunctive relief and dismissed the action.’ 

The Second Circuit weighed the students’ right to be free from 
compelled speech against the University’s interests in funding NYPIRG. 
The court agreed that NYPIRG participated in ideological speech and 
that students were compelled to fund NYPIRG through a mandatory 
student-activity fee.” In addition, NYPIRG defined all fee-paying stu- 
dents as ‘‘members’’ of NYPIRG. The court determined that this 
amounted to forced association and speech.”? The court recognized, 
however, the University’s strong interests in: (1) the general promotion 
of extracurricular activities; (2) the facilitation of student internships; 
and (3) the stimulation of robust campus debate on a variety of public 
issues.”* These benefits to the University disappeared when the funding 
provided by SUNY Albany students was used off-campus. Therefore, 
the court ordered NYPIRG to spend as much money on the Albany 
campus as it received from SUNY Albany students through student- 
activity fees.”° Finally, the court ordered NYPIRG to redefine its mem- 
bership to include only those students who consent to becoming mem- 
bers, not simply every fee-paying student.*° 


3. Commercial Speech 


In Nomi v. Regents for the University of Minnesota,*' the University 
of Minnesota Law School enacted a non-discrimination policy that 
provided its students equal access to its programs regardless of, inter 
alia, sexual orientation. Because the military’s and the FBI’s policy of 
not hiring homosexuals violated the School’s non-discrimination policy, 
the School did not permit those organizations to use its facilities for 
recruitment.®? The plaintiff, a second-year law student, brought a section 
1983 suit against the University, alleging that the policy deprived him 
of his right to free speech under the First and Fourteenth Amendments. 





internships for SUNY students, who earned academic credit for their participation. Id. 
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77. Id. 

78. Id. at 999. 

79. Id. at 1002. 

80. Id. at 1003. For more on student-activity fees, see Smith v. Regents of Univ. of 
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He requested an injunction preventing the University from censoring 
recruitment speech and an award of costs.® 

Both parties moved for summary judgment. The District Court char- 
acterized recruitment speech as commercial because it proposed a 
commercial transaction, namely, the exchange of services for wages. 
Using the four-part test contained in Central Hudson Gas & Electric v. 
Public Service Commission,** the court concluded that the University 
restricted the recruitment speech in a reasonable manner and furthered 
a legitimate goal through the restriction.** Therefore, the court granted 
the defendants’ motion for summary judgment.*® [In 1993, the Eighth 
Circuit vacated this judgment.®’] 

In McKinney v. Board of Trustees of Maryland Community College,®* 
former employees of Maryland Community College claimed that they 
had been discharged on the basis of their political affiliations, in 
violation of the First Amendment.*® The United States District Court 
for the Western District of North Carolina entered summary judgment 
for the defendants.*° The United States Court of Appeals for the Fourth 
Circuit reversed, finding genuine issues of material fact regarding 
whether the discharges were politically motivated.™ 

The plaintiffs asserted that the President of Maryland Community 
College, a registered Republican, as well as trustees of the Republican- 
controlled board,*? voted not to renew the plaintiffs’ contracts because 
of their political affiliation. Specifically, one trustee researched the 
political affiliation of the College’s employees and charged that the 
group included too many Democrats, while another said several times 
that the Republicans planned to fire ‘‘all the Democrats at Maryland.’’” 
Subsequently, at a board meeting in April, 1987, the President rec- 
ommended, and the board voted, not to renew the employment contracts 
of nine Democrats’. The defendants claimed that the state’s budget 
crisis necessitated the reorganization that resulted in the nonrenewals.® 





83. Id. at 415. Because the plaintiff sought injunctive relief against state officials in 
their cfficial capacities, the Eleventh Amendment did not bar the action. 
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The appellate court noted that to prevail the plaintiffs would need 
to demonstrate that their conduct was constitutionally protected and 
that it was a substantial factor in the College’s decision not to renew 
their contracts. Even if the plaintiffs met that burden, the defendants 
could defend the nonrenewals by showing, to a preponderance of the 
evidence, that the College would have taken the same action even in 
the absence of the protected conduct.% The allegations in the present 
case created genuine issues of material fact.°’ 


B. Religion on Campus 


1. General 


In Rosenberger v. Rector and Visitors of University of Virginia, the 
plaintiff student organization, which was officially recognized by the 
University and published a magazine written from a “‘religious per- 
spective,’’ was denied funding from the University’s Student Activities 
Fund (SAF). The defendant organization, which controlled the dis- 
bursement of the SAF, denied funding to certain categories of student 
organizations: fraternities and sororities, political and religious organ- 
izations, and groups with exclusionary memberships.’ The defendant 
refused to fund the plaintiff organization because the plaintiff's maga- 
zine constituted a religious activity. The defendant’s refusal to grant 
SAF funds, the plaintiff claimed, violated its rights to freedom of 
speech, freedom of press, freedom of association, free exercise of relig- 
ion, and equal protection. 

The court considered first whether the SAF was a ‘‘limited public 
forum”’ or a ‘‘non-public forum’’ under Perry Education Association v. 
Perry Local Educators’ Association.’ According to Perry, a limited 
public forum is property which ‘‘the State has opened for use by the 
public even if it was not required to create the forum in the first 
place.’’*°? A state may restrict access to limited public fora only if such 
a restriction is narrowly drawn to effectuate a compelling state interest. 
A non-public forum is one which is not by tradition or designation a 
forum for public communication; access to such a forum can be limited 
by restrictions that are ‘‘reasonable and [are] not an effort to suppress 


expression merely because the public officials oppose the speaker’s 
view.’’103 
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The court analyzed the patterns of disbursement of the SAF and 
determined that the purposeful exclusion of groups whose activities 
did not contribute to the educational focus of the University indicated 
that the SAF was a non-public forum.'* The court then determined 
that the guidelines used by the defendant to disburse the funds were 
reasonable in light of the constitutional mandate of state neutrality 
toward religion.’ Additionally, the court found that denial of funding 
to the plaintiff’s organization did not impermissibly burden free exercise 
of religion, although the exercise would have been made easier had 
the University paid the bill. Finally, that other religious groups had 
been given SAF funds did not violate the Equal Protection Clause 
because there was no finding of discriminatory intent.'* 


2. The Establishment Clause 


In Lee v. Weisman,” the Supreme Court of the United States con- 
sidered whether allowing members of the clergy to offer prayers at a 
public-school graduation ceremony violated the Religion Clauses of the 
First Amendment.’ In Lee, a middle-school principal invited a rabbi 
to give nonsectarian prayers at the graduation ceremony. The father of 
Deborah Weisman, one of the graduates, sought a temporary restraining 
order to prohibit including the prayers in the ceremony. The court 
denied the motion for lack of time for consideration.’ After attending 
the ceremony at which the rabbi delivered the prayers, Weisman’s 
father sought a permanent restraining order against prayers at future 
graduations. The District Court held that inclusion of the prayers at the 
public-school graduation violated the Establishment Clause, and the 
Eleventh Circuit affirmed. The Supreme Court likewise affirmed.'° 

Because a school official decided that prayers should be included in 
the graduation program, selected which clerical member would deliver 
the prayers, and provided the clerical member with a guideline on 
prayers for civic occasions, the Court concluded that a school official 
‘‘directed and controlled the content of the prayer.’’*! This constituted 
state action.’ The Court found that the history of the Establishment 
Clause illustrated that ‘‘in the hands of the government what might 
begin as a tolerant expression of religious views may end in a policy 
to indoctrinate and coerce.’’'? The Court found that the threat of 
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indirect coercion was particularly acute in elementary and secondary 
schools. Indeed, the Court reasoned that the school’s control of a 
graduation ceremony placed indirect pressure on students to participate 
in the prayer or stand silently in respect for the prayer. Further, a 
reasonable dissenter could believe that merely standing in respect or 
maintaining respectful silence indicated approval of the prayer.’ 

Although the school board stressed that students attended the cere- 
mony voluntarily, the Court concluded that a student could not, in any 
real sense, voluntarily refuse to attend the ceremony. Because of the 
great significance of graduation in our culture,’*® the Constitution would 
not allow the ‘‘State to exact religious conformity from a student as 
the price of attending her own high school graduation.’’!® 

The pronouncements in Lee, however, are not likely to be extrapolated 
to the college level. The Court’s observation that the threat of indirect 
coercion looms especially large in elementary and secondary schools 
accords well with the Court’s traditional recognition of the difference 
between higher education’s adults and students at the primary and 
secondary levels.” 

In Minnesota Federation of Teachers v. Mammenga,’* the plaintiffs 
challenged the constitutionality of Minnesota’s Post-Secondary Enroll- 
ment Options Act (PSEOA), which provided funding for high-school 
students to take courses for credit at Minnesota public or private post- 
secondary institutions. The students chose which institution they would 
attend, and the plaintiffs claimed that funding courses taken at reli- 
giously affiliated colleges violated the Minnesota Establishment 
Clauses.1 

The Minnesota appellate court looked to two Minnesota Supreme 
Court cases for guidance. In Americans United, Inc. v. Independent 
School District No. 622,'?° the Supreme Court determined that ‘‘indirect 
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or incidental’’ aid to sectarian primary and secondary schools was not 
‘“‘support’’ violating the Establishment Clauses.’2! Relying upon this 
standard, the appeals court held that because the students chose which 
institution to attend, the benefit to the institution under the PSEOA 
was indirect and unintended by the Act. The benefit was also incidental 
because costs to the institution were only partially reimbursed.‘2? 

Minnesota Higher Education Facilities Authority v. Hawk,’?* in which 
the Minnesota Supreme Court set forth several criteria to determine 
whether a college was sectarian, provided an independent basis for the 
constitutionality of the PSEOA. Only one’* of the institutions was 
‘‘pervasively sectarian’ under those criteria, which addressed admis- 
sions policies, chapel attendance and teaching standards. Moreover, the 
record did not reveal that any of the funds had been used for religious 
activities. Therefore, the appellate court held the PSEOA constitutional 
with regard to secular colleges and universities at which no state funds 
were used to promulgate religious beliefs.12° The court affirmed the 
summary judgment in favor of the defendants. 


3. Free Exercise 


To what extent do the free-exercise interests of an institution require 
courts to forbear from enforcing contracts to which the institution is a 
party? Two such cases decided by the Supreme Court of New Jersey 
provide guidance. In Welter v. Seton Hall University,'** two nuns who 
formerly taught computer science at Seton Hall University brought suit 
against the University for breach of contract; they claimed that the 
University failed to provide the twelve-month written notices of ter- 
mination and the terminal-year contracts required by their employment 
contracts. The University conceded the breach, but justified its actions 
as according with the wishes of the nuns’ superiors and the dictates of 
Roman Catholic Canon Law. The University argued that the Free Ex- 
ercise Clause forbade courts from adjudicating this ‘‘essentially doctri- 
nal’’ dispute. 

The plaintiffs prevailed at trial and the jury awarded each $45,000 
in compensatory damages. The intermediate appellate court reversed 
the judgment and remanded the case for trial, finding that ‘‘whether 
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Seton Hall honestly possessed a religious belief which impelled it to 
breach its contract with plaintiffs is a factual [issue] which must be 
presented to the jury.’’??” 

The New Jersey Supreme Court reversed, holding that this analysis 
‘“‘oversimplified the critical distinction between employees of religious 
institutions whose duties include spreading their faith and employees 
charged with purely secular obligations.’’’?* Failing to recognize such 
a distinction would ‘‘transform our courts into rubber stamps invariably 
favoring a religious institution’s decision regarding even primarily 
secular disputes.’’?2° The court applied the ‘‘ministerial-function’’ test 
to determine whether the primary duties of this employment relation- 
ship included ‘‘functioning as intermediaries between the church or 
the clerical authority in the University and the community or student 
body.’’*%° The court determined that the plaintiffs did not function as 
ministers of the Church, and that the parties did not contemplate that 
the employment contract incorporated Roman Catholic Canon Law. The 
Free Exercise Clause, therefore, did not prohibit jurisdiction over this 
matter. The court reinstated the judgments of $45,000 in favor of the 
plaintiffs. ** 

In Alicea v. New Brunswick Theological Seminary,’ the plaintiff 
alleged that the refusal of the New Brunswick Theological Seminary 
(NBTS) to grant him tenure breached an employment promise. NBTS, 
a member of the Reformed Church of North America, was supervised 
by the denomination’s Board of Theological Education (BTE). Only the 
BTE had the authority to grant full-time faculty appointments for terms 
exceeding one year.'** The plaintiff claimed that he agreed to forgo a 
professorship elsewhere in exchange for a tenure-track position at NBTS 
promised to him by its President.1*%* The BTE never reviewed the 
employment offer and plaintiff contended that by implicitly ratifying 
his informal appointment NBTS had conferred apparent authority on 
the President to grant the plaintiff eventual tenure status.'*> The trial 
court declined to exercise jurisdiction over the matter, holding that the 
case involved a doctrinal dispute concerning church practices. 

To determine whether judicial adjudication of the matter would 
violate the Free Exercise Clause, the New Jersey Supreme Court, fol- 
lowing Welter v. Seton Hall University,’%* looked to the nature of the 
plaintiff's employment, the doctrinal nature of the controversy, and the 
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practical effect of applying neutral principles of law. The Supreme 
Court concluded that because the plaintiff performed a ministerial 
function, enforcement of the President’s promise would violate NBTS’s 
right to the free exercise of its religious beliefs.*%” 


III. THE FouRTH AMENDMENT 


In State v. Hunter,'*. a state-university student was charged with 
theft after a warrantless search of his dormitory room revealed stolen 
property. The trial court suppressed the evidence seized by the search, 
finding that the search violated the defendant’s Fourth Amendment 
right against unreasonable searches and seizures.'*° 

The student’s dormitory floor was the scene of numerous incidents 
of vandalism and damage. University officials met with the residents 
of the floor, including the defendant, and warned them that if the 
problems did not cease, a room-to-room search would be conducted. A 
housing agreement, signed by the defendant and all dorm residents, 
provided university officials with the right to ‘‘enter and inspect resi- 
dence-hall rooms at any time. Inspections will occur when necessary 
to protect and maintain the property of the University.’’*° The search 
was conducted in mid-morning by university officials and a university 
police officer.*? The search party knocked on each door and identified 
its purpose. A search ensued even if the occupant was not present. 
The defendant was not present when his room was searched; the items 
seized were in plain view. The defendant later confessed to the crime.’ 

The court, following the reasoning of Moore v. Student Affairs Com- 
mission of Troy State University,‘** did not rely on the contractual 
agreement between the university and the student, but instead recog- 
nized the university’s unique supervisory relationship with its students. 
Searches and other procedures that may otherwise “‘‘infringe to some 
extent on the outer bounds of the Fourth Amendment rights of students’’ 
are reasonable when ‘‘necessary in aid of the basic responsibility of the 
institution regarding discipline and maintenance of an ‘educational 
atmosphere.’’’’** This search reflected a reasonable exercise of the 
university’s authority to maintain an educational environment. Addi- 
tionally, the search was reasonable, although warrantless, because the 
defendant had signed a housing agreement providing for such searches, 
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because the search included notice to the defendant and occurred at a 
reasonable time of day, and because the property seized was in plain 
view. The court also pointed out that the search involved not police 
activity, but university activity.** 

In a case with implications for college and universities, an Oregon 
school district implemented a random drug-testing policy for all student 
athletes.'*° The plaintiffs, parents of a seventh-grade student trying out 
for the football team, alleged that the district’s policy violated the 
Fourth Amendment and the Oregon Constitution and therefore sought 
declaratory and injunctive relief against the testing policy.’*’ 

The District Court determined the reasonableness of the district’s 
policy by balancing the district’s justifications for the program against 
the student’s privacy interest. Because the district conducted the 
searches randomly, without any individualized suspicion, the district 
was required to demonstrate a ‘‘compelling interest’’ for the program.**® 
The court found the district’s reasons for the program compelling: The 
district designed the program to minimize embarrassment to the stu- 
dent, limited the program to athletes, implemented it after educational 
programs had failed, and initiated the program in response to increasing 
student disruption and danger to student-athletes.’ Therefore, the court 
held that the district’s policy did not violate the Fourth Amendment.'*" 
The court held that the program was reasonable under the Oregon 
Constitution as well.1*? 


IV. Tort LIABILITy*5* 


A. Negligence 


In a much-publicized case, the doctrine of educational malpractice 
suffered yet another loss. In Ross v. Creighton University,** Creighton 
University recruited the plaintiff to play basketball, even though his 
academic abilities fell far below those of other Creighton students. 
According to the plaintiff's complaint, the University promised him 
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that he would be tutored so he could ‘‘receive a meaningful education 
while at Creighton.’’**> During four years at Creighton, he maintained 
a D average and did not acquire enough credits to graduate. He brought 
suit against the University, alleging, among other things,*** ‘‘educa- 
tional malpractice,’ negligent infliction of emotional distress, and 
“‘negligent admission.’’**’ The district court dismissed the complaint 
for failure to state a claim.’ 

The Seventh Circuit determined that the three negligence claims 
failed. Although the Illinois courts had never considered the claim of 
educational malpractice, the overwhelming majority of states had re- 
jected it.1*° The court recognized several policy concerns that counseled 
against such a claim. First, courts lacked a satisfactory standard by 
which to evaluate an educator. Second, the damages caused by edu- 
cational malpractice were inherently uncertain. Third, allowing such a 
cause of action would risk a flood of litigation against schools. Finally, 
the courts would be embroiled in overseeing the day-to-day operations 
of schools.’* Therefore the court, exercising its diversity jurisdiction, 
held that the Illinois Supreme Court would refuse to recognize educa- 
tional malpractice.’* 

The plaintiff’s claim of ‘‘negligent admission’’ also failed, for many 
of the same policy reasons. The court also recognized that such a claim 
might lessen the opportunities of marginal students, as universities 
became less likely to risk admitting such students ‘‘negligently.’’ Ad- 
ditionally, the court rejected the claim of negligent infliction of emo- 
tional distress for the same policy reasons. 

In several cases, the doctrine of in loco parentis drew judicial atten- 
tion. In Kleinknecht v. Gettysburg College,’ a twenty-year old lacrosse 
player at Gettysburg College suffered cardiac arrest during practice. His 
parents brought suit against the College, alleging that the College 
breached its duty to have measures in place to deal promptly with the 
possibility of an athlete’s cardiac arrest.’** Additionally, the parents 
alleged that the College was negligent in handling their son’s emergency 
care.165 

The court rejected both of the plaintiffs’ claims, finding that the 
possibility of the student’s cardiac arrest did not impose a duty upon 
the College because the event was not reasonably foreseeable—the 
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student had no unusual medical history. Additionally, the court noted 
that such a duty would be difficult to limit; a duty imposed upon 
athletic practices could be extended to intramural activities and even 
to non-athletic events.’ 

Finally, the court reviewed the College’s handling of the student’s 
medical emergency and concluded that students, coaches, and trainers 
responded reasonably.’*’ Therefore, the court granted summary judg- 
ment for the College.*® [In 1993, the Third Circuit reversed the district 
court’s ruling, finding that the College owed the student a duty of care 
based on the special relationship between the College and its athletes. 
Additionally, the College had a duty to take reasonable precautions 
against the risk of reasonably foreseeable life-threatening injuries; whether 
the College in fact took reasonable precautions was a question for the 
jury.1°°] 

In Wells v. Bard College,’”° a nineteen year-old freshman died in his 
dorm room after a brief illness. The student repeatedly refused to seek 
medical attention, even though he had been made aware of the campus 
health-care facilities during orientation. The court refused to find that 
the College had a duty to monitor the health of the student, noting 
that New York had rejected the: doctrine of in loco parentis at the 
college level.17! 

In Booker v. Lehigh University,’ Booker, an underage sophomore 
enrolled at Lehigh University, sued the University for injuries she 
sustained after becoming inebriated at two University-registered (though 
not University-approved)’”*, on-campus fraternity parties.‘ Booker, al- 
though underage, was not asked to produce identification with regard 
to age at either party, and did not observe any University or private 
security guards.’”> To return to her room, Booker walked down a steep, 
unlighted trail that had no steps. Because of her drunken state, she did 
not remember walking down the trail, but at some point she fell and 
hit her head. After suffering blurred vision and headaches for two days, 
she was given a CAT scan, which revealed a hematoma.'”* Booker 
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alleges that the University was liable because it undertook a duty to 
protect underage students when it promulgated its Social Policy Rules. 
The Policy, inter alia, made party hosts responsible for preventing 
underage consumption by hiring security guards to check identifica- 
tion.?”” 

The district court granted the University’s motion for summary judg- 
ment. The court refused to impose social-host liability on the University 
because it did not knowingly furnish alcohol, or knowingly aid or 
assist Booker’s consumption of alcohol. Alluding to state law, the court 
also refused to find a duty in loco parentis, even if the University 
knowingly failed to prevent underage consumption.’ According to the 
court, moreover, Booker incorrectly asserted that the University’s Social 
Policy created an enforcement system to prevent underage consumption 
since the Policy explicitly stated that the University does not approve 
of any registered parties and placed responsibility for preventing un- 
derage consumption on the host.’ [In 1993, the Third Circuit af- 
firmed. °°] 

The activities of fraternities, often implicating the use of alcohol, 
underlay several other 1992 cases. The Supreme Court of Mississippi 
held that a college fraternity was a suable entity and upheld an award 
of punitive damages against the fraternity for grossly negligent super- 
vision of a party.'** The plaintiff, an eighteen-year-old college freshman 
at the University of Mississippi, attended the fraternity’s ‘‘Ole Man 
River’’ party with a fraternity pledge. The fraternity members con- 
structed a temporary pool beneath the deck of their house.’* Once 
filled, the pool was 6.5 feet deep, but obviously leaked. 

Throughout the party, guests, many of whom had been drinking for 
hours, threw women into the pool. The plaintiff was thrown into the 
pool against her will about three hours after she arrived. At that time, 
the depth of the water due to the leakage had fallen to 3.5 feet, and 
she suffered an injury that eventually led to a twenty-percent impair- 
ment of her right foot. The jury awarded her $50,000 in actual damages 
and $100,000 in punitive damages. 

Although no state statute specifically authorized suit against the 
unincorporated association, the Mississippi Supreme Court implied 
such authority from the statutes recognizing the fraternity as a legal 
entity. As part of the state’s economic and social fabric, holding that 
the organization could not be sued would deny the ‘‘reality of [the 
fraternity’s] legal existence.’’'* 





177. Id. at 235-37. 

178. Id. at 240; see Alumni Ass’n v. Sullivan, 572 A.2d 1209 (Pa. 1990). 

179. Id. at 240. 

180. Id., 995 F.2d 215 (3d Cir. 1993). 

181. Beta Beta Chapter of Beta Theta Pi v. May, 611 So.2d 889 (Miss. 1992). 

182. May also sued the owner of the house, Beta Beta House Corporation, which leased 
the house to the fraternity, for lack of proper supervision. The jury found for the 
Corporation. Id. at 890. 

183. Id. at 894. 





148 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 2 


The court then found that substantial evidence supported the puni- 
tive-damage award.’** The court stated that the fraternity ‘‘acted with 
gross negligence in reckless disregard for the safety of others.’’*** This 
finding was based on the fraternity’s violation of university policy 
against serving beer to those under twenty-one, failing to exercise any 
care in supervising the party, and not preventing the guests from 
throwing women into the obviously leaking pool. 

Finally, the Court held that the jury had sufficient evidence of the 
fraternity’s net worth to make a determination of the proper punitive- 
damage amount. The plaintiff was not required to compute the 
fraternity’s precise ‘‘net worth.’’ Instead, the court allowed the jury to 
consider factors such as the use of an expensive fraternity house and 
the size of its monthly cash flow in determining the punitive-damage 
amount.’®’ 

In Millard v. Osborne,’® an eighteen-year-old college freshman so- 
cialized at a fraternity house during the early afternoon prior to a party 
scheduled for that evening. The beer for the party had been delivered 
early, and the student was seen drinking the beer, in violation of the 
college’s alcohol policy, hours before the party began. Later that eve- 
ning, the student was seen driving his motorcycle east-bound on a 
highway, with the headlight either off or very dim. He was hit head- 
on by a west-bound driver in his lane who was trying to pass another 
car. The collision killed the student, and a later blood analysis revealed 
a blood alcohol content of .133. His estate brought suit against the 
driver and the college, which in turn joined the national fraternity. 
The trial court granted summary judgment in favor of the college and 
fraternity.*®° 

The Superior Court rejected the plaintiff’s argument that the college 
and the national fraternity gave ‘‘substantial assistance’ to the decedent 
in his consumption of alcohol. The court found that the national 
fraternity was in no position to control the day-to-day actions of its 
local chapters and that it even counseled against unrestricted access to 
alcohol.’*° In addition, the college’s policy also counseled students 
away from the use of alcohol, although such use was permitted. In this 
case, the students ‘‘tapped’’ the keg hours before the scheduled party; 
this clearly violated the college’s policy.’ 

The court also rejected the argument that, by implementing an alcohol 
policy and enforcing it, the college assumed a ‘‘special duty’’ to control 
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the behavior of its students. The college, therefore, was under no 
obligation to control the behavior of the decedent. Summary judgment 
in favor of the college and the fraternity was affirmed.'™ 

In Goldberg v. Delta Tau Delta,’ a college student was murdered 
by an acquaintance she met at a fraternity party. The student’s estate 
brought suit against the fraternity, which in turn joined the defendant, 
an eighteen-year-old freshman, claiming that he provided the decedent 
with alcohol and marijuana that rendered her incapable of protecting 
herself against her attacker. The Superior Court refused to extend 
Congini v. Portersville Valve Company’, which imposed social-host 
liability on adults who furnish alcohol to minors, to those between the 
ages of eighteen and twenty-one who do the same; Congini specifically 
limited liability to those lawfully entitled to possess alcohol. Addition- 
ally, the court held that even if liability were so extended, the defen- 
dant’s participation in furnishing alcohol and drugs to the decedent 
was not a substantial factor in her death.'% 

In Thomas v. Lamar University—Beaumont,'*”’ a university student 
died from heart failure during a six-mile run on the university’s track 
during alleged pledge hazing. The fraternity and the university were 
granted summary judgment, and the student’s mother appealed. 

The Court of Appeals reversed the grant of summary judgment in 
favor of the fraternity. The fraternity claimed that the ‘‘big brother’’ 
directing the hazing, David Smith, was neither a student of the uni- 
versity nor a fraternity member, that the deceased student was not a 
pledge, and that the activity was purely voluntary.** The evidence 
supporting the motion for summary judgment, however, showed that 
Smith had been listed as a fraternity member and that he was considered 
a member by other members and pledges. The evidence also showed 
that even though the decedent did not meet the academic qualifications 
for membership, he was fully included in the pledging activities of the 
day. Because of this evidence, the fraternity failed to show that there 
was no genuine issue of material fact and, accordingly, the fraternity 
was not entitled to judgment as a matter of law.’ 

The plaintiff also challenged the granting of the university’s motion 
for summary judgment, claiming that the university was negligent in 
failing to supervise the students and to provide medical care for her 
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son. The court rejected this argument, finding that the decision to open 
the track to the public was discretionary.” 

Four cases involved allegations that the condition of premises con- 
trolled by institutions of higher education or their employees contrib- 
uted to injuries. In Trammell v. Baird,?" fifteen year-old Brooks Baird 
died when his motorcycle collided with a cable gate on property owned 
by Berry College. The parents of the deceased sued, among others,?” 
the College and its individual employees, claiming that their negligence 
proximately caused Baird’s death.?°* The College and its employees 
moved for summary judgment on the ground that Baird was a trespasser 
at the time of the collision and that the defendants observed the standard 
of care they owed to Baird.? The trial court denied the motion for 
summary judgment because it found questions of fact regarding Baird’s 
status and the defendants’ duty of care.2°° The Georgia Supreme Court 
reversed.? The court held that since Baird entered the property with 
adequate notice that his presence was not permitted, and with neither 
privilege nor consent, he was a trespasser as a matter of law.?°” Due 
both to Baird’s legal status and to the fact that the alleged negligence 
arose from static or passive conditions, the defendants did not breach 
their duty not to injure him wantonly and willfully.?% 

In Bergeron v. Southeastern Louisiana University,?°° a student was 
injured when he slipped and fell on a wet floor in a dormitory lobby. 
The lower court awarded the student $35,000 and the University ap- 
pealed. The Court of Appeal concluded that the plaintiff was forty- 
percent negligent because he wore ‘‘flip-flop’’ shoes after the resident 
manager twice warned him not to do so.?'° The court also found that 
the award was not an abuse of discretion because the defendant was 
negligent in failing to mop, place mats on the floor, or post warning 
signs after it had rained. Therefore, the court modified the award to 
reflect the plaintiff’s forty-percent liability." 
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In University of Alaska v. Shanti,?? the plaintiffs sued the University 
after sledding down a hill on the University’s campus, losing control, 
and striking a clump of trees.?** One plaintiff was severely injured and 
another was killed.?‘* The defendant University sought summary judg- 
ment under Alaska’s recreational use/landowner immunity statute, which 
states that an owner of ‘‘unimproved land’’ is not liable for mere 
negligence.?** The lower court held that the site was not ‘‘unimproved 
land’’ due to its urban location.?"® 

The Supreme Court of Alaska disagreed with the lower court’s rea- 
soning, but affirmed the decision holding that the land was improved.?"” 
The Court found no support for the lower court’s urban-rural distinc- 
tion, but it did articulate three factors for deciding if land is improved 
or unimproved:?"* ‘‘(1) the proximity of improvements to the accident 
site; (2) the extent of property maintenance undertaken by the land- 
owner{[;] and (3) whether the character of the property as a whole 
justifies the conclusion that the landowner is responsible for reasonable 
risk management of the area.’’??° If the trial judge finds that reasonable 
jurors could disagree on the issue, then, the Supreme Court said, 
summary judgment should be denied.?*° In this case, the accident site 
was a maintained section of campus located between a gymnasium and 
a hockey rink.??? The Court held that no reasonable juror could deter- 
mine this site to be ‘‘unimproved land’’ and affirmed the denial of 
summary judgment.?2? 

In VanValkenburg v. Warner,??* VanValkenburg, a student at Indiana 
State University, sued her humanities professor, Warner, for injuries 
she suffered at Warner’s home.??* VanValkenburg attended the final 
session of the humanities seminar, which included a class discussion 
on the final examination and an informal social gathering at Warner’s 
residence. While leaving the gathering, VanWalkenbufg fell down War- 
ner’s front steps, suffering a broken ankle and other personal injuries. 
She sued Warner, alleging negligence in the care, upkeep, and main- 
tenance of his premises.?*5 Warner filed a motion for summary judg- 
ment, arguing that any injuries VanValkenburg may have suffered arose 
while Warner was acting within the scope of his employment for the 
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University, a political subdivision. The trial court granted Warner’s 
motion and held that since VanValkenburg failed to give notice under 
the Indiana Tort Claims Act, the Act barred her claim.??° VanValkenburg 
appealed. 

Although the court of appeals acknowledged that the Indiana Tort 
Claims Act and its notice provision may apply in suits against either 
the government entity or its employees, the court held that when the 
plaintiff elects to sue the governmental employee, the Act requires 
notice only if the act or omission which causes the plaintiff’s injury 
occurs within the scope of the defendant’s employment.??” Thus, notice 
to the government entity is required only if there is a causal relationship 
between plaintiff's injury and the defendant’s governmental employ- 
ment because only in those situations must the government provide 
any defense and pay any judgment. Since VanValkenburg’s injuries 
were allegedly caused by Warner’s failure to maintain his premises 
properly, the court held that there was no causal connection between 
her injuries and Warner’s employment by the University. The notice 
provision of the Act did not, therefore, bar her claim.? 

In Post v. Annand,?”* the plaintiff, a divinity student, sued the dean 
of the Berkeley Divinity School of Yale University and the School for 
injuries received when the dean’s dog bit the plaintiff’s nose. The court 
granted the plaintiff’s motion for summary judgment with respect to 
the dean and his wife, but not with respect to the Divinity School.?%° 

The district court first held that the law of Connecticut applied 
because Connecticut had a more significant relationship with the oc- 
currence and the parties than did New York.?** The dog bite had 
occurred in Connecticut, the Divinity School was located in Connecticut 
and the dean was a part-time resident of Connecticut.?*? 

The court then examined the Connecticut statute that made the owner 
or keeper of a dog liable for any damage done by the dog to the body 
of a person, so long as the person was not trespassing or teasing the 
dog.?** Since the plaintiff was not trespassing and the dean, though 
not the dog’s owner, was its keeper, the court held that a reasonable 
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jury could find the dean and his wife strictly liable for the dog’s 
behavior.?%4 

The court rejected the plaintiff’s argument that the Divinity School 
was also a ‘‘keeper’’ of the dog for the purposes of the Connecticut 
statute.2*> Though the dog was allowed free access to the School’s 
common areas, the School was not its keeper because it had never 
undertaken to control the dog’s movements. The court stated that ‘‘[t]he 
fact that a dog legally kept at an institution may receive substantial 
attention and even care from non-owners would not seem to make the 
institution either the owner or harborer of the dog under Connecticut 
law.’’236 


B. Defamation 


In Goffer v. Marbury,?*’ the plaintiff, employed as university counsel 
by the Alabama Agricultural and Mechanical University, brought suit 
against various officers and trustees of the University. She alleged, 
among other things,”** that she was stigmatized and defamed by defen- 
dants’ placing defamatory material in her personnel file and revealing 
this material to a potential employer.?*° 

On appeal, the Eleventh Circuit found that one defendant had stig- 
matized the plaintiff by writing an unfavorable review of the plaintiff, 
placing it in her personnel file, and repeating the review to a potential 
employer. The other defendant, however, did not participate in stig- 
matizing the plaintiff and the court dismissed the claim against him.?*° 

In Grossman v. Smart,?*: an assistant law professor and two members 
of a hiring committee brought a defamation action arising from allegedly 
false representations concerning the assistant professor’s fitness and 
integrity. The district court held that the two committee members were 
public officials for purposes of this action and that, therefore, New 
York Times Co. v. Sullivan?*? required that they prove actual malice 
and falsity of the defamatory remarks.” 

Because the law professor was brought into this public matter through 
the defendants’ action, the court rejected the defendants’ claim that the 
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law professor was an involuntary, limited-purpose public figure.?** The 
court also held that the publication of the law professor’s transcripts 
involved a matter of public concern. Therefore, Gertz v. Robert Welch, 
Inc.?*5 required that the plaintiffs prove the defendants’ fault. Because 
none of the parties had briefed the issue of what level of fault Illinois 
law requires, the court denied summary judgment on this issue.?* 


C. Malicious Prosecution 


In Martin v. Thomas,?*”7 a professor at Texas Southern University 
brought suit under section 1983 against University officials and Uni- 
versity police officers for excessive force and arrest without due process, 
along with a pendent state-law claim for malicious prosecution. The 
professor claimed that he entered the University gymnasium on prereg- 
istration day, looking for a college official. He showed his I.D. card to 
a police officer at the back door, but because the card did not identify 
him as a faculty member, he entered the gym looking for someone who 
could identify him. He claimed that one of the officers then approached 
him, twisted his arms behind his back, threw him down on the bleach- 
ers and handcuffed him. The professor was charged with resisting 
arrest, and University officials offered to drop the charges if the plaintiff 
agreed to absolve the University from any penalties. He refused and 
was later acquitted of resisting arrest. The University did not renew 
the plaintiff's employment contract.?** The jury accepted the plaintiff’s 
version of the incident and awarded him over $45,000.24° The defen- 
dants appealed, among other things,?*° the jury instructions on the 
malicious-prosecution claim. The malicious-prosecution instruction was 
upheld, even though it failed to include two elements of the claim. 
The court held that the instruction as a whole communicated all the 
necessary elements of the tort.?51 

The court reversed the malicious-prosecution judgment against the 
two university officials, finding insufficient evidence.?** The judgments 
against the police officers, however, were upheld. 

In another malicious-prosecution case, Wright v. Schreffler,?** a stu- 
dent at Pennsylvania State University was arrested for possession of 
marijuana and convicted after a jury trial. His conviction was reversed 
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when the appellate court found that he had been entrapped as a matter 
of law. He brought suit against university officials for malicious pros- 
ecution.?** The lower court held that the claim failed because the initial 
criminal proceedings did not terminate in favor of the appellant and 
because the appellant did not show an absence of probable cause.” 
The Superior Court held that the malicious-prosecution action was not 
barred by an earlier finding of probable cause when that finding was 
predicated upon evidence of a crime induced by tactics amounting to 
entrapment as a matter of law.?56 


D. Assault and Battery 


In Rothman v. Gamma Alpha Chapter of Pi Kappa Alpha Frater- 
nity,?57 Rothman, a member of the Delta fraternity, brought an action 
alleging assault and battery against the Gamma fraternity.2°* The suit 
resulted from a fight that broke out on the Delta fraternity premises, 
involved several members of the Gamma and Delta fraternities, and 
resulted in Rothman receiving injuries to his jaw. The trial court entered 
summary judgment in favor of Gamma.?* 

The Supreme Court of Alabama affirmed, holding that Rothenen had 
failed to provide evidence that the two individual members of the 
Gamma fraternity who had injured Rothman were agents of the fraternity 
or that Gamma had authorized or ratified the individuals’ conduct.?© 
The Court found that the Gamma fraternity’s failure to punish the two 
individuals was not evidence that the fraternity had ratified the indi- 
viduals’ conduct.?* 


E. General 


In Keams v. Tempe Technical Institute,?®? former students of the 
Tempe Technical Institute (TTI) filed a class action against the Institute, 
various student-loan marketing associations (the financial defendants), 
and two accrediting agencies. The students claimed that the defendants’ 
commissioned salespersons recruited economically deprived indivi- 
duals, enrolled them in TTI, and signed them to student loans. The 
students alleged that they were fraudulently induced to enroll in the 
school and that TTI failed to provide them with the promised education 
and services.?®* Therefore, they sued under the Higher Education Act?* 
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and various state tort theories, seeking rescission of their enrollment 
contracts, restitution, damages, and an injunction against all efforts to 
secure payment of their Guaranteed Student Loans.?® 

The District Court first considered whether the remedies provided 
under the Higher Education Act preempted the plaintiffs’ state-law 
claims. The court held that Congress intended the Act to preempt only 
state law that directly conflicted with the federal regulatory scheme. 
The plaintiffs argued that their claims, rather than directly conflicting 
with the Act, furthered its purposes by discouraging irresponsible 
lending and accreditation. The court agreed with the plaintiffs’ state- 
law claims addressing the underlying enforceability of the student-loan 
obligations, but disagreed with the claims against the accrediting agen- 
cies.°” 

Using the four-part analysis outlined in Cort v. Ash,?®* the court 
concluded that the Act did not imply a private cause of action. The 
court noted that this holding found favor with the majority of district 
courts.” Finally, recognizing that plaintiffs’ complaint had been re- 
duced to state-law claims against the financial defendants, the court 
gave the parties thirty days to advise it on whether it should exercise 
its supplemental jurisdiction.?”° 

Finally, in Guild v. Saint Martin’s College,?”: an assistant professor 
at St. Martin’s College and his wife brought suit against the College 
after the professor’s contract was not renewed at the end of his third 
year of teaching. The Dean of the professor’s department, who advised 
the Vice President for Academic Affairs and the President not to renew 
the contract, was later discovered to have misrepresented her own 
academic qualifications at the time she was hired. The plaintiffs, ar- 
guing that this lack of qualifications affected the validity of the Dean’s 
decision to recommend against renewal of the professor’s contract, 
alleged wrongful discharge, fraud, negligent hiring and negligent su- 
pervision. The lower court granted summary judgment for the defen- 
dants.?72 

The appellate court upheld the summary judgment. Due to confusion 
in the plaintiffs’ argument, the court considered the wrongful-discharge 
claim as a tort claim (and, alternatively, as a contract claim?”’). The 
tort claim was not supported by evidence showing that the professor 
was discharged for a reason that violated public policy. 
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The plaintiffs’ fraud claim was also dismissed, as the court found no 
evidence to suggest that the Dean untruthfully or fraudulently explained 
her recommendation of non-renewal. Nor did the plaintiffs show any 
reliance upon the Dean’s misstatements of fact.?”* Finally, the court 
rejected the negligent hiring and supervision claims because the plain- 
tiffs did not provide evidence that the defendants failed to exercise 
ordinary care in either hiring or supervising the Dean. Additionally, 
even if the plaintiffs had been able to show negligence, there still was 
no evidence that such negligence proximately caused the professor’s 
discharge.?7 


V. INSTITUTIONAL CONTRACTS27® 


What contractual constraints apply to a university’s decision to ter- 
minate a program? In Beukas v. Board of Trustees of Fairleigh Dickinson 
University,?”” former students of the College of Dental Medicine of 
Fairleigh Dickinson University brought an action against the University 
for damages allegedly arising from the University’s decision to close 
the dental college. On the issue of liability the Superior Court, Appellate 
Division, held for the University, affirming substantially for the reasons 
stated by the lower court.?”* In addition, the court noted that the 
University’s Graduate Studies Bulletin, which was distributed to all 
dental students, contained a reservation of rights which allowed the 
University to eliminate colleges.?”° Therefore, the court found that even 
if the University Bulletins could be deemed an enforceable contract, 
such contract would include the reserved right to eliminate colleges 
within the University.”® Finally, the court found that the University 
had acted in good faith in its handling of the situation because it had 
arranged transfers for the dental students and had subsidized the dif- 
ference in tuition.” 

In Brown Mackie College v. Graham,?*? Brown Mackie College sued 
Graham, an attorney, for tortiously interfering with the College’s con- 
tracts with its students. The suit arose when Graham, after two unhappy 
students had approached him, organized meetings to advise any inter- 
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ested students of their legal rights.2** Approximately thirty-five students 
withdrew from Brown Mackie, and the school sued Graham for actual 
damages associated with those enrollment contracts.?** The district court 
granted Graham’s motion for summary judgment, finding that Brown 
Mackie failed to show that Graham’s telephone calls, contacting of 
witnesses, or meetings induced the students into breaching their con- 
tracts.?*5 

The appeals court affirmed the district court, finding no ‘‘genuine’’ 
issue of material fact.28* Brown Mackie supported its argument with 
one witness’ testimony that she had received an unsolicited call from 
Graham. The appeals court held this was not enough to meet Brown 
Mackie’s burden under federal summary-judgment rules.?°” 

In Board of Education of Clifton v. W.R. Grace Corp.,?® a school 
board brought suit against a general contractor to recover the cost of 
removing asbestos-containing plaster from the school constructed by 
the contractor. The court held that the contractor should not be held 
liable because the plaster had been selected by the board and its 
architect, because the contractor conformed to the board’s specifica- 
tions, and because there was no glaring defect in the plan that should 
have alerted the contractor.?® 

In Graf v. West Virginia University? a faculty member at the West 
Virginia University Medical School wished to ‘‘moonlight’’ in an emer- 
gency room away from the University during off-hours.2** As an em- 
ployee of West Virginia University, Graf was also required to belong 
to the West Virginia University Medical Corporation (WVUMC).? Graf 
signed employment contracts with the University and WVUMC an- 
nually, explicitly conditioning his acceptance upon Policy Bulletin No. 
36 of the Board of Regents handbook.” That section expressly allowed 
a full-time employee to participate in outside activities, as long as the 
employee’s work at the University was not affected.?** Graf’s work at 
the hospital was excellent.**° Furthermore, at the time he first began 
working for the University, Graf was told by his department Chair that 
practice outside emergency medicine was permitted.?% 
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By-laws of WVUMC, however, were much stricter than Policy Bulletin 
No. 36.297 WVUMC did not permit any work outside the University. In 
May of 1984, Graf was told by his new supervisor to stop his outside 
work or lose his job.?% After Graf was thus forced to stop his outside 
work, he initiated a grievance against West Virginia University and his 
supervisor.” The Hearing Examiner ruled in favor of Graf and the state 
appellate court affirmed.3” 

The Supreme Court of West Virginia affirmed. It found that the West 
Virginia Board of Regents was created to supervise higher education in 
West Virginia.*” Institutions subject to the Board of Regents could not 
impose contradictory regulations on its faculty members.*°? As WVUMC 
was conducting the University’s business, it also was subject to regu- 
lations of the Board of Regents.*°* Therefore, the Medical School could 
not prohibit Graf from moonlighting.*™ 

In University of Alaska v. Tovsen,*® the plaintiff, a mailroom em- 
ployee hired by the University, was fired by her immediate supervisor 
after a six-month probationary period expired.* The plaintiff filed a 
written grievance with the University.*°” The University Grievance 
Council found that the plaintiff had not received proper training and 
that the supervisor was negligent in firing the plaintiff.2°* Nevertheless, 
the Council did not reinstate the plaintiff because it believed University 
regulations gave the supervisor the authority to fire employees without 


cause.*°° After exhausting appeals within the University, the plaintiff 
sued the University, and the trial court held that the regulations 
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permitted firing employees only for cause.*’° The University appealed. 

The Supreme Court of Alaska affirmed the lower court’s interpretation 
of the regulations. The court acknowledged that subjective-approval 
employment contracts are permissible, but those contracts contain ex- 
press language tying the employee’s performance to the subjective 
evaluation of the employer.*"! Since no such language appeared in the 
University regulations, the contract more closely resembled those that 
utilize objective standards to evaluate employees.*'? Since the Grievance 
Council found that the termination was without cause, the plaintiff was 
entitled to reinstatement as a matter of law.* 

Students attending the University of New Hampshire sued the Uni- 
versity for increasing in-state tuition after the semester began.** The 
plaintiffs either were in-state students or were involved in an exchange 
program under which out-of-state students were charged in-state tuition 
plus twenty-five percent.**® The financial problems of the University 
and the possible tuition hike became the subject of much debate in 
local newspapers before the semester began.**® The amount of any 
tuition increase, however, would not be known by the University until 
mid-semester. The University sent a letter to each in-state student 
explaining that tuition might be increased if financing from the state 
decreased.*’” The students in the exchange program received no such 
letter.°"° 

In addressing the contract claims, the New Hampshire Supreme Court 
first stated that normal contract law applies between a university and 
the student, but that the special relationship between the two must also 
be considered.*!° The court then held that students do not fully perform 
their obligations under the contract by simply paying tuition. The 
students must also perform academically and behave accordingly.*?° 
Therefore, neither the student nor the University had fully performed 
and the rules governing unilateral contracts did not apply.3* 

Next, the plaintiffs argued that the University’s catalog was ambig- 
uous and should be interpreted in their favor. The ambiguity arose 
because the catalog stated that the tuition amount may change, but also 
stated that tuition must be paid in full before the semester began.*?? 
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The court found that a reasonable person would interpret the clause to 
mean that all bills must be paid before classes begin, at which time 
the possible tuition-increase clause would be ineffective. 

This finding, however, did not end the court’s inquiry. The court 
stated that the reasonable expectations of the parties must also be 
considered. The court found that the actual notice sent to each of the 
in-state students validated their tuition increase:*** ‘‘[A] reasonable in- 
state student would have entered into his or her agreement with the 
University knowing that tuition might well be raised in the middle of 
the semester.’’*?5 The rationale did not apply, however, to the exchange 
students who did not receive such letters. Furthermore, the court did 
not allow the University to attempt to show that those students had 
actual knowledge, because the University had the ability to notify those 
students as well as the in-state students before the semester began.*26 
Therefore, the tuition increase did not apply to the exchange students. 

In two separate cases, appellate courts rejected arguments basing 
contractual allegations on publications issued by educational institu- 
tions. In Tobias v. University of Texas,*?”7 a Texas appellate court 
resisted the assertion that a course catalog constituted a contract, citing 
the catalog’s express disclaimer.*?* In Wells v. Bard College,*?° a New 
York appellate court did not agree with the proposition that language 
in the college bulletin that peer counselors would be ‘‘responsible for 
the safety and well-being of students in the residence hall’’ created an 
implied contract to monitor the student’s health.**° 


VI. IMMUNITIES 


A. Governmental Immunities*** 


In Hickey v. Zezulka,**? Hickey was arrested for driving under the 
influence of alcohol by Zezulka, an officer of the Michigan State 
University Department of Public Safety. Zezulka transported Hickey to 
the East Lansing Police Department (ELPD) to administer a breathalyzer 
test. While in a holding cell at the ELPD, Hickey committed suicide 
by hanging himself with a noose created from his belt and socks.*** 
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The plaintiff, Hickey’s executor, filed various claims against Zezulka, 
certain officers and certain corporations involved in the construction of 
the cell, and Michigan State University (MSU). After consolidation, a 
jury returned a verdict against Zezulka and the Court of Claims ruled 
against MSU. Both decisions were upheld by the Michigan Court of 
Appeals.*** Specifically, the Michigan Court of Appeals ruled that the 
construction of the holding cell proximately caused Hickey’s death. 
The Court of Appeals concluded that Officer Zezulka was not entitled 
to state governmental immunity because her actions were ministerial 
in nature.**5 Both Zezulka and Michigan State University appealed. 

In the lower courts the plaintiff had succeeded against MSU on the 
theory that MSU was not entitled to governmental immunity because 
of the public-building exception. The Michigan Supreme Court ruled, 
however, that the public-building exception did not apply to this case 
because the holding cell was not dangerous and defective.*** The court 
reasoned that neither an inability to observe a detainee at all times nor 
the failure to have state-of-the-art design rendered the building defec- 
tive.%9” 

The Michigan Supreme Court ruled for the plaintiff on the state 
governmental-immunity claim asserted by Zezulka. First, Zezulka was 
required to remove harmful objects from Hickey under police policy 
and, second, she was required to monitor Hickey properly once he was 
placed in the holding cell. The Court agreed with the plaintiff that 
‘‘Zezulka was not protected by state governmental immunity because 
her alleged improper actions were ministerial-operational in nature.’’3** 

In Delaney v. University of Houston,*** the plaintiff attended the 
University of Houston on a volleyball scholarship that covered her 
schooling, meals, and housing.**° The plaintiff worried, however, that 
her dormitory was not secure and had complained, with several other 
students, about unsafe conditions.**: One evening an intruder entered 
the dormitory and raped the plaintiff at gunpoint.**? After the intruder 
was convicted, the plaintiff sued the University.*** 
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The lower court granted the University’s motion for summary judg- 
ment, holding that the Texas Tort Claims Act*** did not waive govern- 
mental immunity for a claim ‘‘arising out of assault, battery, false 
imprisonment or any other intentional tort... .’’**° The lower court 
reasoned that rape was an intentional tort.%* 

The Texas Supreme Court reversed, holding that, properly read, the 
statute required that the tortfeasor be a ‘‘governmental employee whose 
conduct is the subject of complaint.’’**? Furthermore, the court, adopt- 
ing the Restatement’s view,*** held that the intentional tort of another 
does not act as a superseding event when the negligent actor should 
have foreseen the consequences of its actions.**° Therefore, summary 
judgment on this particular ground of waiver under the Texas Tort 
Claims Act was not proper, and the Court remanded the case.**° 

In Lazaro v. University of Texas,**' a student brought suit for wrongful 
dismissal from medical school. The court held that sovereign immunity 
barred the claim against the University of Texas Medical School.**? The 
Dean and President of the School were also immune because they had 
performed a discretionary activity within the scope of their authority 
and in good faith when they dismissed the plaintiff.** 


B. Qualified Immunity? 


Administrators of public institutions, when sued for violations of 
constitutional rights, frequently interpose a defense of qualified im- 
munity. In Jantz v. Muci,**5> an applicant for a public-high-school 
teacher/coach position brought a civil-rights action®** against a high- 
school principal, in both the principal’s individual and official capac- 
ities, alleging that the applicant was denied a position because the 
principal perceived him to have ‘‘homosexual tendencies.’’ The plaintiff 
claimed that the defendant had violated his Fourteenth Amendment 
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equal-protection rights under color of state law by denying him full- 
time employment.**’ The district court denied the defendant’s motion 
for summary judgment; after examining the defendant’s qualified-im- 
munity defense under a rational-basis test,*** the court held that at the 
time of the incident it was clearly established that the government 
could not ‘‘discriminate [against homosexuals] for the sake of discrim- 
ination.’’**® The defendant was therefore not entitled to the qualified- 
immunity defense.*©° 

The Tenth Circuit reversed and remanded the case for entry of 
summary judgment in favor of the defendant.**' The court held that the 
defendant’s qualified immunity placed the burden on the plaintiff to 
demonstrate that ‘‘[d]efendant’s alleged conduct violated clearly estab- 
lished law of which a reasonable person would have been aware in 
1988,’’ and not on the defendant to establish a non-violation of estab- 
lished law.** The court then examined the case law as it existed in 
1988 and found that no clearly established line of authority proscribed 
an adverse action against civilian job applicants based on homosexual 
or perceived homosexual tendencies.*** The court thus found the de- 
fendant entitled to qualified immunity.** 

In Calhoun v. Gaines,** a ten-year college professor at Oklahoma 
City Community College brought a section 1983 action against College 
officials, alleging that he was deprived of his employment without due 


process of law.** The district court granted the officials summary 
judgment. Upon the plaintiff’s motion for relief, the district court 
reaffirmed its ruling, on the grounds that the officials were qualifiedly 
immune.°*° 

The court found that the plaintiff had received and accepted a written 
offer for continued employment. The offer reserved the right to modify 
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the contract with ‘‘performance objectives’’ until June 9, 1989.36 In 
late June, however, the defendant Gaines, the Executive Vice-President 
of Oklahoma City Community College, informed the plaintiff that ten 
performance objectives would be made part of the contract, which the 
plaintiff would sign under the threat of termination. During a meeting 
in late July, Gaines withdrew the modified contract and informed the 
plaintiff he would be terminated.*© 

The Tenth Circuit found that the defendants consistently followed a 
routine in renewing employees’ contracts and that substantial time had 
passed before the plaintiff was informed that his employment was in 
jeopardy. Therefore, the plaintiff had a legitimate expectation of con- 
tinued employment, one entitled to constitutional protection.*”° The 
defendants’ qualified immunity did not protect them because a reason- 
able college official would have known that the plaintiff's property 
right in his expected employment had already ripened.*”? Additionally, 
a reasonable official would have known that the plaintiff's pre-termi- 
nation hearing was inadequate, since the plaintiff was unaware that he 
faced potential termination.*”? Finally, Cleveland Board of Education 
v. Loudermill*”? entitled the plaintiff to a post-termination hearing, 
which he did not receive. Therefore, the court overruled the defendants’ 
summary judgment.?”4 


C. Eleventh Amendment Immunity*’® 


The Eleventh Amendment®” generally bars federal suits for damages 
brought against a state. In Moche v. City University of New York,°”’ 
Moche, a female professor, alleged employment discrimination on the 
basis of sex; she sued under section 1983, Title VII°”* and New York 
law.3”? The district court held the city university system generally 
immune from suit under the Eleventh Amendment because the state 
treasury would pay the judgment.**° The suit against the city community 
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college, a member of the city university system, was not barred by the 
Eleventh Amendment, however, because the state had limited control 
over the city community college, and the city, not the state, would 
reimburse all judgments.**: Professor Moche’s Title VII claim was not 
barred by the Eleventh Amendment, because Title VII abrogates the 
Eleventh Amendment.?* 

In Belanger v. Madera Unified School District,*** Belanger was de- 
moted from principal to classroom teacher. Consequently, Belanger sued 
the school district in federal court, alleging that the school reassigned 
her because of her gender and in retaliation for testifying against the 
school in a separate discrimination proceeding. The district court granted 
the defendants’ motion for summary judgment, ruling that the school 
district was a state agency and therefore immune from suit under the 
Eleventh Amendment.** 

The Ninth Circuit affirmed. The school district was an arm of the 
State because a judgment against the school would be paid from state 
funds;**° California treats schooling as a state function, and school 
districts have the corporate status of state agents.**° Further, although 
school districts can own property, California treats school property as 
state property.*®” Also, although the school district can be sued in its 
own name, it does not necessarily follow that Belanger can sue it for 
money damages.*® 

In Martin v. Thomas,**° a professor at Texas Southern University 
brought suit under section 1983 against University officials and uni- 
versity police officers for excessive force and arrest without due process, 
along with a pendent state-law claim for malicious prosecution. The 
defendants challenged the district court’s jurisdiction over the matter, 
arguing that the Eleventh Amendment barred federal courts from hear- 
ing suits by citizens against a state agency or department. The Fifth 
Circuit, however, found that because the plaintiff had sued the college 
officials and police officers in their individual capacities, rather than 
in their official capacities, the court had jurisdiction.3° 

The Eleventh Amendment does not, however, bar federal suits for 
injunctive relief. Nomi v. Regents for the University of Minnesota?” 
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provides an example. The University of Minnesota Law School’s non- 
discriminatory policy regarding sexual orientation precluded use of the 
University’s recruitment facilities by the military or the Federal Bureau 
of Investigation.**? A second-year law student brought a section 1983 
suit in federal court against the University, alleging a violation of his 
right to free speech. He requested an injunction preventing the Uni- 
versity from censoring recruitment speech and an award of costs.3% 
The district court determined that because the plaintiff sought injunctive 
relief against state officials in their official capacities, the action was 
not treated as an action against the state and therefore was not barred 


by the Eleventh Amendment.*™ [In 1993, the Eighth Circuit vacated the 
judgment.*%] 


VII. ACCESS TO RECORDS AND MEETINGS 


The District of Columbia Circuit refined the definition of ‘‘confiden- 
tial,’’ contained in ‘‘Exemption 4’’ of the Freedom of Information Act, 
in Critical Mass Energy Project v. NRC.%%* Exemption 4 shields disclo- 
sure of ‘‘trade secrets and commercial or financial information obtained 
from a person and privileged or confidential.’’*°” That court had pre- 
viously defined ‘‘confidential,’’ in National Parks and Conservation 
Ass’n v. Morton,?® as information likely either ‘‘(1) to impair the 
Government’s ability to obtain necessary information in the future; or 
(2) to cause substantial harm to the competitive position of the person 
from whom the information was obtained.’’*®® The National Parks court 
then held that since the information in that case was required to be 
submitted, the first prong of the test did not apply because the Gov- 
ernment’s ability to obtain the information was not at risk.*” 

In Critical Mass, however, the information sought was provided 
voluntarily. Reviewing National Parks, the court held that voluntarily 
supplied information was ‘‘confidential’’ under Exemption 4 only if 
‘it is of a kind that would customarily not be released to the public 
by the person from whom it was obtained.’’*°! The court made clear 
that National Parks was not overruled and that the test previously 


articulated continued to apply to information submitted under com- 
pulsion.*? 
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In two cases, attempts to secure records relating to investigations of 
collegiate athletic programs came before the highest court of a state. In 
News and Observer Publishing Company, Inc. v. Poole,*® a publisher 
brought action under the North Carolina Public Records Act*™ to compel 
public disclosure of materials compiled by a commission appointed to 
investigate alleged illegal activities of the North Carolina State Univer- 
sity basketball team.*> Specifically, the plaintiff sought access to in- 
vestigative reports created by special agents of the State Bureau of 
Investigation (SBI) and draft reports compiled by the commission’s 
members.‘ 

The North Carolina Supreme Court affirmed and modified the trial 
court’s order to disclose the records.**”? The defendants asserted that 
SBI reports were not subject to public disclosure. Although the Public 
Records Act contains an exception for records compiled by the Director 
of the Bureau and his assistants,*°* the court reasoned that the inves- 
tigative reports prepared by the SBI became subject to the Public 
Records Act when they were submitted to the Commission. 

The Public Records Act exempted from disclosure any confidential 
personnel records gathered by an employing state agency.*°° The court 
rejected, however, the defendants’ argument that the SBI reports were 
confidential personnel records and therefore exempt from disclosure. 
Neither the Commission nor the SBI was the employer of the parties 
affected;*’° on remand, however, the lower court must determine whether 
the documents were gathered by employing state agencies and then 
submitted to the SBI.*"! Finally, with regard to disallowing disclosure 
because of the attorney-client privilege, the court ruled that the Public 
Records Act protected only written communications to a public agency 
by its attorney.*” 

In University of Kentucky v. Courier-Journal,**? the NCAA inquired 
into possible recruiting violations by the athletic staff at the University 
of Kentucky. In response to the inquiry, the University retained counsel 
to conduct an investigation and present a response to the NCAA. The 
response, which included documents and transcripts of interviews, was 
signed by the President of the University and submitted to the NCAA. 





403. 412 S.E.2d 7 (N.C. 1992). 

404. N.C. Gen. Start. § 114-15 (1991). 

405. 412 S.E.2d at 10. 
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407. Id. at 20. 

408. N.C. Gen. Stat. § 114-15. 

409. 412 S.E.2d at 13 (citing N.C. Gen. Stat. §§ 126-22). 

410. Id. at 14. 

411. Id. 

412. Id. at 18. The court further held that minutes of the Commission’s meetings were 
subject to the Public Records Act even though the Commission itself was not subject to 
the Open Meetings Law. Id. at 15. 

413. 830 S.W.2d 373 (Ky. 1992). 
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The Kentucky Post and The Lexington Herald-Leader, among others, 
filed a joint petition for a declaration of whether the Kentucky Open 
Records Act** required disclosure of the response.**® 

For purposes of reference, the trial court divided the response into 
three parts. The first, which contained the University’s admission or 
denial of each NCAA allegation, was ‘‘of sufficient finality’’ to require 
disclosure. The court concluded that a summary of the evidence and 
the evidence itself, which comprised, respectively, parts two and three, 
fell within the Act’s exception for ‘‘preliminary’’ materials.**® 

The Kentucky Supreme Court, rejecting the trial court’s division of 
the response into three sections, treated the entire report as a public 
record. The entire report constituted final action by the University, 
even though the NCAA investigation still continued. Because the report 
was not preliminary, it did not fall within the exceptions provided in 
the Act.*!” 

Information on the search for a University president also was targeted 
by the press. In Booth Newspapers v. University of Michigan,*® the 
plaintiffs, Booth Newspapers**® and The Detroit Free Press, brought suit 
against the Board of Regents of the University of Michigan, claiming 
that the procedures employed by the University in selecting its new 
president violated the Open Meetings Act (OMA)*”° and the Freedom 
of Information Act (FOIA).‘?: The trial court held that the OMA and 
the FOIA did not apply to the presidential search because disclosure 
of the identity of the candidates would hamper efforts to find the person 
best qualified for the position.*?? 

The Board, composed of eight members, appointed itself as the 
presidential selection committee and solicited nominations of candi- 
dates. The original list of 250 names was cut by the Chair of the 
selection committee after consulting with groups of five regents or 
fewer; under the OMA, a meeting would require at least six Board 
members in order to be public.*?? When the list was narrowed to twelve 
candidates, groups of two, three, or four regents visited the candidates 
in their homes, and all candidates requested that their candidacies 
remain confidential.*?* Because the candidates requested confidentiality, 
the Board believed that it was able to meet in closed sessions. Although 





. Ky. Rev. Stat. ANN. § 61.870 (Baldwin 1992). 

. 830 S.W.2d at 374-75. 

. Id. at 375-76. 

. Id. at 378. 

. 481 N.W.2d 778 (Mich. Ct. App.), leave to appeal granted, 491 N.W.2d 825 


. Booth Newspapers, Inc., owned THE ANN ARBOR News. Id. at 780. 
. Micu. Comp. Laws § 15.261 et seq. 

. MicH. Comp. Laws § 15.231 et seq. 

. 481 N.W.2d at 782. 

. Id. at 780. 

. Id. at 781. 





170 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 2 


no voting took place at the meetings, the regents reached a consensus 
on two final candidates and interviewed both of them in an open 
session .*?5 

The appellate court agreed with the plaintiffs that this procedure 
violated the OMA. Specifically, the court found that the Board at- 
tempted to avoid application of the Act through informal meetings of 
fewer than six regents; the court therefore considered the meetings a 
constructive quorum and enjoined the University from repeating such 
a procedure.*”6 

The court found that the closed meetings occurring after the candi- 
dates requested confidentiality also violated the OMA.*?” In order to 
protect privacy, the OMA provided that the ‘‘specific contents of an 
application for employment’’ may be discussed in closed sessions.*”® 
The court found, however, that the discussion at the closed meetings 
went beyond the specific contents of the candidates’ applications by 
including summaries and impressions of the interviews that had been 
conducted, criteria for evaluation of candidates, and the views of 
various advisory committees.*?9 

Pursuant to the FOIA, the plaintiffs also requested that the University 
disclose the travel-expense reports and vouchers covering the regents’ 
initial visits to the candidates. The FOIA exempts from disclosure 
information constituting ‘‘a clearly unwarranted invasion of an indivi- 
dual’s privacy.’’**° Because disclosing the travel reports and vouchers 
would enable relatively easy discovery of the identities of the candi- 
dates, the court held that the FOIA exempted from disclosure the 
information sought by the plaintiffs.4** 

One plaintiff sought materials assertedly relating to her own employ- 
ment. Cantanese v. Ceros-Livingston**? involved a professor’s action for 
illegal discrimination in the denial of her promotion. After filing a 
charge with the Equal Employment Opportunity Commission, Professor 
Ceros-Livingston served the president of Florida Atlantic University 
with a request to copy and inspect certain tenure and promotion 
applications. The president refused, arguing that the records were 
exempt. Subsequently, Professor Ceros-Livingston petitioned for a writ 
of mandate to require inspection. 





425. Id. 
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The Circuit Court granted the professor’s writ of mandate. The district 
court of appeal, however, reversed, reasoning that the records were 
exempt from inspection under Florida law, which made confidential a 
university’s records of employee evaluations.*** 

Still other plaintiffs urged that access to records—their own—should 
not have occurred. Several Rutgers University students challenged, in 
Krebs v. Rutgers,*** the University’s use of student social-security num- 
bers. In deciding upon the students’ request for a preliminary injunc- 
tion, the federal district court held that the University had a right to 
request and use the social-security numbers, but the University must 
also ensure that the numbers not be needlessly revealed.**® 

To obtain the preliminary injunction, the plaintiffs had to show both 
a reasonable probability of eventual success and irreparable injury.**® 
The plaintiffs relied upon the Privacy Act of 1974 and the Family 
Educational Rights and Privacy Act (FERPA).**” To demonstrate a cause 
of action under the Privacy Act of 1974,‘ the plaintiffs had to show 
that Rutgers was a govermentally controlled operation.**® Legislative 
intent is the primary factor demonstrating governmental control.**° The 
court felt that the New Jersey Legislature, in enacting a statute making 
Rutgers an instrumentality of the State, intended not to control the 
University.**! In fact, New Jersey imposed on the University only the 
requirement that it remain within the state budget.**? Therefore, the 
court did not consider Rutgers an agency controlled by the State and 
held that the plaintiffs did not demonstrate a ‘‘substantial likelihood 
of success.’’**3 

The court then addressed the plaintiff’s FERPA claims. As no private 
right of action arises under FERPA, *“ the plaintiffs pursued these claims 
through section 1983 as ‘‘a right secured by the laws of the United 
States.’’**5 To establish a FERPA claim, the plaintiffs had to show that 
the University had ‘‘a policy or practice of permitting the release of 
educational records [ ] or personally identifiable information [to unau- 
thorized persons] without written consent[.]’’**® The court found that 
the plaintiffs demonstrated a likelihood of success on their claims based 
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on the ‘‘alleged university practice of disseminating class rosters with 
student names and social security numbers.’’**” 

Next, the court found that the plaintiffs established irreparable harm 
due to the important privacy interest protected by FERPA.** Therefore, 
the court issued a narrow preliminary injunction enjoining the Univer- 
sity from distributing class rosters identifying student names and social- 
security numbers.** 

In Francois v. University of the District of Columbia,**° Francois filed 
a complaint pro se under FERPA and under section 1983 against a 
university for allegedly releasing his school records without notifying 
him. The disclosure occurred when the school’s registrar responded to 
a subpoena in connection with Francois’ drug trial.** 

The District Court quickly dismissed the FERPA claim, holding that 
no private cause of action arose under the statute.**? Next, the court 
dismissed the section 1983 claim, holding that a claimant suing a 
municipality must show that the municipality’s agent acted in accor- 
dance with the municipality’s policy or custom.*** 

Finally, in Russo v. Nassau County Community College,*** a Nassau 
county resident invoked the New York Freedom of Information Law 
(FOIL) to request class materials used at Nassau County Community 
College in an elective course entitled ‘‘Family Life and Human Sexu- 
ality.’’ The College denied the request, claiming that the materials were 
not ‘‘records’’ within the meaning of FOIL. The appellate court agreed 
and reversed the lower court’s order compelling production of the 
materials.*55 [In 1993, the Court of Appeals of New York held that the 
items sought were subject to disclosure under FOIL and accordingly 
reversed.*°*] 
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VIll. FUNDING 


A. Parental Duty to Support 


The power of a court to require a divorced parent to pay for the 
educational expenses of a child was addressed in Reeves v. Reeves.*®’ 
In Reeves a custodial parent filed a petition to modify a divorce decree, 
requesting an increase in child support and an order for payment of 
college costs.*** The trial court ordered an increase in child support 
and ruled that the mother and father were each responsible for one- 
half of the child’s state-college expenses. 

The non-custodial parent appealed, arguing that the statute**® allow- 
ing the trial court to order the non-custodial parent to contribute to 
educational expenses violated his due-process right to direct his child’s 
education. Moreover, he argued, the statute violated his equal-protec- 
tion rights by compelling divorced parents, but not married parents, to 
pay for a child’s college costs. The Indiana Court of Appeals held that 
the trial court’s order to pay the child’s educational expenses did not 
violate due process or equal protection.*® 

What do ‘‘the costs’’ of an education include? In Reynolds v. Dia- 
mond,**! Reynolds sought to enforce the property-settlement agreement 
between her and her former husband, Diamond, which required Dia- 
mond to pay ‘‘the costs of [their sons’] education and training.’’**? The 
general master concluded that Diamond’s obligation under the agree- 
ment included tuition, books, special course fees or other mandatory 
fees, on-campus housing, and a food plan.** The trial court, however, 
holding that the general master erred as a matter of law, limited 
Diamond’s obligation to tuition, books, and supplies and other fees 
required for courses in which the sons enrolled.** 

The district court of appeals held that the agreement required Dia- 
mond to pay all reasonable costs associated with his sons’ college 
education, including room and board. The court stated that although 
the agreement did not explicitly include room and board, these expenses 
generally are factored into the cost of higher education. In support of 
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this assertion, the court noted that when graduate or undergraduate 
students receive educational loans, a portion of those funds subsidizes 
living expenses. Additionally, room-and-board costs can be quite sub- 
stantial and, at state universities, may exceed tuition costs. The court, 
therefore, reinstated the general master’s report, and ordered Diamond 
to pay the sons’ educational costs, including living expenses.*® 

What costs are ‘‘reasonable’’ will, of course, depend on context. In 
Moscheo v. Moscheo,** the daughter and the former wife of Joseph 
Moscheo sued him to enforce a divorce decree requiring Mr. Moscheo 
to pay a reasonable amount towards the daughter’s college tuition.*®’ 
During the 1989-90 school year, Mr. Moscheo paid approximately 
$7,000 in fees and expenses for his daughter’s one semester at the 
College of Charleston.*** The daughter, Angela, did not do well at the 
College of Charleston, and she transferred to Belmont College for the 
1990 spring semester. Mr. Moscheo paid $2,690 in tuition and condi- 
tioned $200 in monthly support on Angela’s maintaining a ‘‘C’’ average 
and obtaining a part-time job. Angela met neither of the conditions.*® 

During the summer of 1990, Angela told Mr. Moscheo that she wanted 
to attend Anderson University. Moscheo outlined certain conditions 
under which he would pay Angela’s expenses, including, most impor- 
tantly, a ‘‘cap’’ of $6,000 for the entire 1990-91 school year. After 
Moscheo paid more than $6,000 for the fall semester, he refused to pay 
anything for the spring semester.*7° Consequently, Mrs. Moscheo and 
Angela petitioned to enforce the divorce decree, and the trial court 
held that Mr. Moscheo fulfilled his commitment and dismissed the 
petition.*”? 

The court of appeals upheld the trial court’s decision. The court held 
that a ‘‘reasonable’’ amount depends on the underlying circumstances. 
Since the divorce decree did not set a specific figure, the $6,000 
constituted a reasonable amount, occupying the range between the cost 
of a good state-supported university and that of a moderately priced 
private institution.*”? Furthermore, the court held that Moscheo did not 
unilaterally alter the contract by imposing the $6,000 limit because it 
represented a reasonable amount under the circumstances.*” 

Of course, the provision of a separation argreement may be so indef- 
inite as to be unenforceable. In Rosen v. Rosen,*”* for example, a former 
wife could not specifically enforce a provision relating to payment of 
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the child’s college expenses. Since the ‘‘agreement’’ failed to specify 
the amount or the obligation for which he was responsible, there arose 
no mutuality of obligation.*” 

How long does a child-support obligation last? In Lawrence v. Lawr- 
ence,*”® a husband sued for a declaration that his child-support obli- 
gation had terminated on his son’s twenty-first birthday, as provided 
in the settlement agreement. Under the agreement, the plaintiff agreed 
to pay child support until the child reached the age of twenty-one or 
until emancipation, as defined by the agreement. The plaintiff’s child- 
support obligations continued past the twenty-first year, however, if 
the child was enrolled full-time at a recognized college or university.*”” 
The lower court denied the plaintiff’s motion.‘ 

The appellate division reversed because the child had not attended 
college after his high-school graduation. Further, even though the child 
had enrolled on the eve of his twenty-first birthday, the semester did 
not begin until ten days after his birthday.‘ The appellate division 
found that the child therefore was not, by his twenty-first birthday, a 
full-time student within the meaning of the agreement.**° 

When emancipation will end an obligation depends on surrounding 
circumstances. In Marino by Marino v. Marino,**' the father of a twenty- 
one-year-old student at Montgomery County Community College brought 
action against the student’s mother to compel her to contribute to the 
student’s college expenses.*®? The Superior Court affirmed the decision 
of the Court of Common Pleas to vacate a prior order requiring the 
mother to pay thirty-five percent of the student’s college tuition.*® 

The court stated that college payments for the child of divorced 
parents constitute a form of child support.*** The court then advanced 
a number of criteria to determine whether the child is emancipated for 
child-support purposes, including the child’s age, the child’s desire to 
attend school as reflected by performance, the child’s place of residence, 
the child’s marital or quasi-marital status, and the child’s expressed 
desires.**° The court held that, based on the relevant circumstances— 
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including the child’s age, his poor academic performance, his co- 
habitation with his girlfriend away from home, and his express desire 
for financial responsibility—the student was emancipated; the mother, 
therefore, need not contribute to his college expenses.**® 

In any event, estrangement of the parent from the child will not 
necessarily end the obligation. In Trunkwalter v. Trunkwalter,*®’ the 
lower court excused a divorced father from his settlement agreement 
to pay his son’s post-secondary educational expenses because the father 
was estranged from his son. On appeal, the Superior Court recognized 
that although Pennsylvania did not impose a post-high-school support 
obligation,*®* the parties themselves could impose such an obligation. 
Following the reasoning of an earlier decision in a similar case, the 
court held that if the parents had intended to make the father’s obli- 
gation to pay for his son’s education contingent upon a continuing 
relationship with his son, this should have been included in the 
settlement agreement.*®® As it was not, the lower court erred in excusing 
the father from the terms of the settlement agreement.*” 


B. Service Commitments 


In United States v. Arron,*” the Fifth Circuit affirmed the govern- 
ment’s motion for summary judgment against a scholarship recipient 


who failed to fulfill service obligations under the National Health 
Service Corps (NHSC) program. Although the NHSC allegedly failed to 
send deferment forms in 1984, the government brought suit in 1985 
not because the recipient failed to file deferment forms but because he 
rejected his service placement.*® 


C. Higher Education Act*®* 


In Colorado v. Cavazos,** four state agencies and one state-chartered 
non-profit corporation sought a determination that the district court 
had erred in deciding that the 1987 amendments to the provisions of 
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the Higher Education Act of 1965 governing the Guaranteed Student 
Loan Program (GSLP) did not result in a government taking of private 
property without fair compensation.*®* The appellants were ‘‘guaranty 
agencies’ that insure lenders who lend directly to eligible students 
against the risk of default by the borrowers.*® In turn, the Department 
of Education (DOE) reimbursed the agencies for any amounts paid to 
the insurers. 

The regulations governing the GSLP required the agencies to maintain 
“‘reserve funds,’’ which were to be used for several GSLP purposes.*%” 
These reserve funds came from several sources and included federal, 
non-federal, and private funds.*** Historically, guaranty agencies had 
been allowed to accumulate large reserve funds that exceeded the 
amounts necessary to offset any potential payments to lenders. In 1987, 
Congress amended the statutes governing GSLP to forbid the accumu- 
lation of excess reserve funds.**® The DOE informed the agencies of the 
new policy, and in response the agencies sued DOE, seeking to enjoin 
it from withholding reinsurance payments and to have the amendments 
declared unconstitutional as a taking without compensation.®*” UIlti- 
mately, the DOE offset the excess reserve funds by withholding rein- 
surance payments from the agencies. These payments were related to 
loans executed and guaranteed prior to the 1987 amendments. 

The agencies contended that the 1987 amendments were an uncon- 
stitutional taking without compensation because the surplus accounts 
which the DOE had confiscated had been composed of ‘‘private’’ non- 
federal funds and that the agencies had protected property interests in 
their reinsurance contract rights which had been taken without com- 
pensation when the DOE withheld payments.*? 

Relying on opinions written by the First, Seventh, Eighth, Sixth and 
Fourth Circuits, the Tenth Circuit affirmed the district court’s holding 
that the DOE’s implementation of the 1987 amendments did not effect 
a government taking of private property without compensation.*” 

In L’ggrke v. Benkula,™ the plaintiff received federal financial assis- 
tance while a student at Dickinson Business School. The funds went 
directly to the school in an amount that exceeded the cost of tuition 
and fees. The School rejected the student’s request to receive the balance 
in order to cover his living expenses. The plaintiff claimed that he was 
expelled from the school in retaliation for his demand and he brought 
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a private cause of action under Title IV of the Higher Education Act.5° 

The Tenth Circuit refused to imply a private cause of action under 
the federal statute. According to Cort v. Ash,°°° four factors determine 
whether a private cause of action is implied under a federal statute, 
and this court focused on the two most important: whether there is 
any indication of legislative intent, explicit or implicit, to create or 
deny such a remedy, and whether it is consistent with the underlying 
purposes of the legislative scheme to imply such an action.” The 
statute itself explicitly delegates power to the Secretary of Education 
to supervise and enforce student-loan programs. The court determined 
that to allow a private cause of action would conflict with the enforce- 
ment powers of the Secretary and therefore would be inconsistent with 
the underlying purpose of the statute. The plaintiff’s action was dis- 
missed .5° 


D. Student-Loan Collection 


In Association of Accredited Cosmetology Schools v. Alexander,*® 
the plaintiff challenged the constitutionality of the Student Loan Default 
Prevention Initiative Act and its implementing regulations. The Act 
was enacted to combat rising student-default rates on guaranteed stu- 
dent loans (GSL).5*° The Act makes institutions with cohort default 
rates (CDR) above certain levels ineligible for participation in the GSL 
program. The plaintiff represented a group of for-profit cosmetology 
trade schools; such schools had CDRs far above the levels allowed for 
continued participation in the GSL program.*" 

The plaintiff first claimed that the regulations of the Secretary of 
Education conflicted with the Act. The court disagreed, finding the 
Secretary’s interpretation consistent with the intent of the Act. The 
plaintiff also argued that the Act retroactively upset member schools’ 
vested right to continued GSL eligibility. Although the court recognized 
the schools’ expectation of future eligibility, this expectation did not 
constitute a vested right.5’? The Association also argued that the regu- 
lations irrationally punished schools for the default rates of their stu- 
dents. The court rejected this argument as well, finding that Congress, 
much like a private lender, was merely refusing to reinsure large credit 
risks.53 The court also rejected plaintiff's argument that Congress ab- 
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rogated the Department’s contracts with member schools; the agreement 
between the schools and the Department of Education did not create a 
legally protectable interest." 

In Hankerson v. United States Department of Education,*"* the plain- 
tiff applied for and received a Guaranteed Student Loan in December, 
1972.5" After the plaintiff defaulted, the Pennsylvania Higher Education 
Assistance Agency (PHEAA) paid the loan amount to the issuing bank 
and then assigned the loan to the Department of Education for purposes 
of collecting the loan amount through a federal-income-tax-refund off- 
set. In March, 1991, the plaintiff claimed a refund and an earned 
income credit on her tax return; the IRS offset this refund and applied 
it toward the plaintiff’s defaulted loan. In April, 1991, the plaintiff 
filed a petition for bankruptcy and claimed that the refund and earned 
income credit were exempt property. In July, 1991, a United States 
Bankruptcy court approved a stipulation between the plaintiff and the 
PHEAA that discharged the debt because it was more than seven years 
old.” Before the discharge order was entered, the plaintiff filed an 
adversary proceeding against the Department to recover the withheld 
refund.5"8 

The Department argued that the government’s sovereign immunity 
was only partially waived for bankruptcy matters, permitting liability 
for declaratory and injunctive relief but not for the monetary relief 
sought by the plaintiff.5° The court agreed, citing the Supreme Court’s 
interpretation of section 106(c) of Title XI in United States v. Nordic 
Village, Inc.52° The Supreme Court recognized that the government’s 
sovereign immunity must be clearly and unequivocally waived. Because 
the language of section 106(c) was susceptible to alternative interpre- 
tations, the Court could not infer a waiver.®?: Therefore, the bankruptcy 
court determined that the plaintiff's claim for monetary relief against 
the Department of Education was barred by sovereign immunity.” 

Finally, in United States v. Smith,°** the government attempted to 
recover student loans guaranteed and later assumed by the Department 
of Education under Title IV-B of the Higher Education Act of 1965. 
The defendant asserted that the statute of limitations barred the action. 





514. Id. at 867. For a related case, see Delta Junior College, Inc. v. Riley, 1 F.3d 45 
(D.C. Cir. 1993). 

515. 138 B.R. 473 (E.D. Pa. 1992). 

516. The loan was guaranteed by the Pennsylvania Higher Education Assistance Agency 
(PHEAA) and reinsured by the Department of Education. Id. at 474. 

517. See 11 U.S.C. § 523(a)(8) (1988). 

518. Section 553 of Title XI permits recovery by the debtor of certain payments withheld 
on the basis of a set-off right within ninety days prior to the bankruptcy. Id. at 475. 

519. See 11 U.S.C. § 106(c). 

520. 112 S. Ct. 1011 (1992). 

521. 138 B.R. at 477. 

522. Id. at 478. For a related case, see Pettis v. U.S. Dep’t of Educ., 146 B.R. 653 
(E.D. Pa. 1992). 

523. 811 F. Supp. 646 (S.D. Ala. 1992). 
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The court held that the Higher Education Technical Amendments Act 
of 1991 eliminated all statutes of limitations with regard to collecting 
student loans. Furthermore, the legislation empowered the government 
to collect loans that had been uncollectible under previous statutes of 
limitations. Statutes of limitations were held to be procedural rules that 
can be “‘established, modified, enlarged or eliminated’’>** by Congress 
at any time without violating constitutional or statutory rights. 


E. Bankruptcy 


1. Dischargeability Generally 


In In re Merchant,**5 a student at Andrews University, who was a 
citizen of Great Britain, received loans from Michigan National Bank 
and the University totalling over $28,000. After graduation, the student 
defaulted on her obligations’? and then filed for bankruptcy under 
Chapter 7. Later, in an effort to gain United States citizenship, she 
requested a copy of her transcript from the University and was denied. 
She then filed an adversary proceeding claiming that the University 
violated the automatic-stay provision of section 362(a).5?”? The University 
claimed that both the educational loan (originally made by the Bank) 
and the credit extensions (originally made by the University) were 
excepted from discharge®”* and thus it rightfully withheld the transcript. 
The bankruptcy court held that both the loan and the credit extension 
were dischargeable and that the University wrongly withheld the tran- 
script. The district court affirmed.5”° 

The Sixth Circuit determined that the lower courts did not sufficiently 
defer to Congress’ intent to prevent abuse by limiting student-loan 
dischargeability.5*° The court held that because the student’s obligation 
to the bank was funded in part by the University, it could not be 
discharged.**! Additionally, the credit extensions provided by the Uni- 
versity qualified as a ‘‘loan’’ under section 523(a)(8) and also could 
not be discharged.**? Finally, the court held that the University’s with- 
holding of Merchant’s transcript nonetheless violated the automatic stay 
provision, but did not sanction the University for the violation.®** 





524. Id. at 648. 

525. 958 F.2d 738 (6th Cir. 1992). 

526. Upon the student’s default, the University paid the bank, took assignment of the 
note, and became the student’s sole creditor. Id. at 739. 

527. 11 U.S.C. § 362(a) (1988). 

528. Id. at § 523(a)(8) (1988). 

529. 958 F.2d at 739. 

530. Id. at 740. 

531. Id. 

532. Id. at 741. 

533. Id. at 742. 
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Several courts made clear that the current non-dischargeability of 
educational loans was not limited to student obligors. In In re Dull,5* 
a Chapter 7 debtor filed an adversary proceeding to determine the 
dischargeablity of a student-loan debt. The debtor, a non-student who 
co-signed the loan taken out for his wife’s education, claimed that he 
was not liable for her loans. Upon motion by the debtor for summary 
judgment, the court considered whether a non-student obligor is re- 
quired to prove the exceptions to non-dischargeability in order to have 
the liability discharged.**5 The court determined that the plain language 
of section 523(a)(8) did not limit it to educational loans on which the 
student was the obligor.*** Therefore, the court held the section appli- 
cable to the debtor’s liability as co-maker on the loans used for his 
wife’s education. Under the terms of the section, the debt could not be 
discharged.°°” 

Other courts followed suit with regard to the student’s parent. In In 
re Varma,*** the court held that a debt incurred by a father for his 
son’s schooling was an educational loan under section 523(a)(8). The 
court focused not on the beneficiary of the education but on the purpose 
of the loan.**® So too, in Educational Resources Institute, Inc. v. Wil- 
con,**° the court held that section 523({a)(8) was not limited to loans 
made to students but rather included the debt of a parent for a loan 
taken to pay the son’s college tuition.** 

In In re Saburah,**? the debtor sought to discharge a consolidated 
student-loan debt. The Department of Education argued that the debt 
did not fall within the exception provided by section 523 for debts that 
‘first became due more than 7 years ... before the date of the filing 
of the petition [for discharge].’’*** The debtor filed her petition in May, 
1991, more than seven years after the original loan came due (in 
October, 1981). The court held that the statutory seven-year period 
began to run on the due date of the consolidated loan that the debtor 
now sought to discharge. The original loan was satisfied by the con- 
solidating agency (Sallie Mae) when the debtor obtained the consoli- 
dated loan, less than seven years prior to the filing of the petition.** 





534. 144 B.R. 370 (Bankr. N.D. Ohio 1992). 

535. See 11 U.S.C. § 523(a)(8) (1988). 

536. Id at 372. 

537. Id. Both parties agreed that the debtor would not suffer undue hardship if the 
loan were not discharged, and the loan did not first become due before the period set 
out in 11 U.S.C. § 523(a)(8). Id. at 371. 

538. 149 B.R. 817 (N.D. Tex. 1992). 

539. Id. at 818. 

540. 143 B.R. 4 (D. Mass. 1992). 

541. For more on this, see In re Webb, 151 B.R. 804 (Bankr. N.D. Ohio 1992) (statutory 
requirements for discharge of student loans apply to all student-loan borrowers, regardless 
of their status as co-maker, surety or non-student borrower). 

542. 136 B.R. 246 (Bankr. C.D. Cal. 1992). 

543. See 11 U.S.C. § 523(a)(8)(A) (1988). 

544. 136 B.R. at 252. The court also found that the debtor failed to establish, under 
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In In re Jordan,*** the Colorado State Loan Program objected to 
Jordan’s Chapter 13 plan, which provided that the accrual of interest 
on her student loans would be tolled during the pendency of the 
plan.**® The bankruptcy court granted the objection. The court held 
that since post-petition interest on a debt that is nondischargeable is 
also nondischargeable, Jordan’s plan was defective.**” Jordan appealed 
and claimed that the interest on a student loan falls into a separate 
category for bankruptcy treatment because Congress conferred special 
protection on student loans.** The district court upheld the bankruptcy ° 
court, however, and held that the dischargeability of the debt deter- 
mines the dischargeability of the post-petition interest.5+° 


2. ‘‘Unconscionability’’ and ‘‘Under Hardship’’ 


A medical student owed $379,485.74, which included the cost of her 
schooling, interest, and a treble-damage award for breaching her con- 
tract to practice medicine in a high-need area after graduation.**° She 
entered Chapter 7 proceedings. Since the debt was owed to the National 
Health Services Corps, the ‘‘unconscionable’’ standard applied,**' rather 
than that of ‘‘undue hardship.’’ The bankruptcy court found uncon- 
scionable elements on both sides. The student did not fulfill her 
obligation to practice in a high-need area. This was balanced with the 
fresh-start provisions of the Bankruptcy Code, which were designed to 
allow a reasonable repayment period. The court discharged half the 
obligation if, within sixty days, the debtor proposed a reasonable 
repayment schedule. 

In In re Joyner,>** Joyner, a Chapter 7 debtor, filed an adversary action 
to determine whether his Health Education Assistance Loan (HEAL) 
was dischargeable.*** On June 1, 1992, Mr. Joyner and his spouse filed 
a joint petition for relief under Chapter 7. At that time, the Joyners 
listed $66,748.00 as secured claims, $111,345.09 as priority claims, and 
$198,983.78 as unsecured and non-priority debts, including $33,098.98 





the second exception, that the debt imposed an ‘‘undue hardship’’, see 11 U.S.C. § 
523(a)(8)(B) (1988), upon her and her dependents; she submitted insufficient evidence 
regarding her expenses, family income, earning capacity, employment opportunities, and 
future inability to make the payments. Accordingly, the court denied her motion for 
summary judgment. 136 B.R. at 255. 

545. 146 B.R. 31 (D. Colo. 1992). 

546. 

547. 

548. 

549. Id. 

550. In re Matthews, 150 B.R. 11 (Bankr. W.D. Pa. 1992). 

551. 42 U.S.C. § 2540(d)(3). 

552. 150 B.R. at 14. 

553. 146 B.R. 232 (Bankr. W.D. Mo. 1992). 

554. Id. at 232-33. 
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due on Mr. Joyner’s HEAL loan.**5 Mr. Joyner had obtained his HEAL 
loan in 1981, at which time he received $9,070.00. Mr. Joyner failed 
to begin repayment on February 1, 1983, and made payments between 
1985 and 1987 totaling only $600.00 before the Western District of 
Missouri issued a judgment against him for $25,606.56 on August 30, 
1989.55° When Mr. Joyner filed the adversary action, he was forty-two 
years old, in good health, a licensed optometrist and the father of five 
minor children; he claimed net monthly income of $4,194.00.5°” 

The bankruptcy court set out the three-part test used to determine 
the dischargeability of HEAL loans like Mr. Joyner’s. First, the loan 
must remain unpaid pre-petition for more than five years after the loan 
first became due. Second, the bankruptcy court must find that the 
failure to discharge would be unconscionable. Third, the Secretary of 
Health and Human Services must not have waived the right to reduce 
federal reimbursements or payments under health services to borrowers 
in default.55* Only the second condition was at issue here. The court 
held that it was not unconscionable to make Mr. Joyner repay his HEAL 
loan; he received his degree as a result of the loan, he expected 
$4,194.00 in monthly net income, and he had already discharged 
through bankruptcy over $200,000.00 worth of debt.5%° 

In In re Malloy,*® the debtor sought to have discharged a $90,000 
debt that accumulated during his medical education.** The debtor 
struggled academically through four years at Eastern Virginia Medical 
School before being required to leave. School officials who had worked 
with the debtor testified that he was ‘‘not able to function in the 
medical school environment’’ and that he ‘‘was not adept at becoming 
a doctor.’’5® 

The trial established that the debtor worked at a menial job and 
brought home less than $700 each month. He did not own a car or 
have health insurance and paid only $200 per month in rent. The 
interest on his debts amounted to over $500 monthly, and he did not 
anticipate getting a better job.°®* The court discharged the Health Ed- 
ucation Assistance Loans (HEAL) owed to the Unites States, finding 
that it would be ‘‘unconscionable’’ for the debts not to be discharged.5* 





555. Id. at 232. 

556. . at 233. 

557. . 

558. Id. at 234. See 42 U.S.C § 294(f) (1988). 

559. Id. The court also found that requiring repayment would not be undue hardship. 
Id. at 234. 

560. 144 B.R. 38 (Bankr. E.D. Va. 1992). 

561. A $7,600 loan owed to the U.S. Department of Education was discharged before 
the trial. Id. at 39. 

562. Id. at 40. 

563. Id. at 40-41. 

564. Id. at 43. The court discharged the HEAL loans pursuant to 42 U.S.C. § 294f(g) 
(1988). 
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The court also discharged the Virginia Education Loan Authority (VELA) 
loans because they presented an ‘‘undue hardship’’ to the debtor.** [In 
1993, the court’s order was reversed.*®] 


3. Confirming the Plan 


Plans that called for relatively favorable treatment of educational-loan 
creditors brought a close look from the courts. In In re Foreman,°*’ the 
debtor, who had both secured and unsecured creditors, proposed a 
Chapter 13 plan that would pay both the secured creditor and the 
unsecured creditor who held his student loans. After both of those 
claims had been fully paid, he proposed, the remaining unsecured 
claims would be fully paid. The unsecured creditors who did not hold 
the student loans argued that this plan constituted ‘‘unfair discrimi- 
nation in the classification and treatment of unsecured creditors under 
[the bankruptcy law].’’5® 

The court reviewed four factors to determine whether the treatment 
of the unsecured creditors was discriminatory: 1) whether the discrim- 
ination has a reasonable basis; 2) whether the debtor can carry out a 
plan without such discrimination; 3) whether such classification is 
proposed in good faith; and 4) how the class discriminated against is 
treated.5°° The court concluded that the debtor’s plan did not discrim- 
inate unfairly; the court did recognize, however, the additional burden 
placed on the remaining unsecured creditors because they were to be 
paid last. Therefore, the court cautioned the debtor that any further 
filings under Chapter 7 would be carefully scrutinized to determine if 
the debtor was abusing the Bankruptcy Code.°” 

In In re Tucker,*”! the Chapter 13 debtor submitted a plan that called 
for one-hundred percent repayment of student loans and five-percent 
repayment over forty-eight months for unsecured creditors. The Stand- 
ing Trustee objected to the plan as unfairly discriminatory under the 
Bankruptcy Code.°”* The court agreed with the Trustee. Congress made 
student loans non-dischargeable in 1990, and it must be presumed to 
know that the Bankruptcy Code at that time prohibited unfair discrim- 
ination against any class of debtor. As student loans are also unsecured 





565. The court discharged the VELA loans pursuant to 11 U.S.C. § 523(a)(8) (1988). 
Id. at 43-44. 

566. See 155 B.R. 940 (E.D. Va. 1993). 

For more on undue hardship, see In re Ipsen, 149 B.R. 583 (Bankr. W. D. Mo. 1992); 
In re Joyner, 146 B.R. 232 (Bankr. W.D. Mo. 1992); In re Dull, 144 B.R. 370, 371 (Bankr. 
N.D. Ohio 1992); and In re Saburah, 136 B.R. 246 (Bankr. C.D. Cal. 1992). 

567. 136 B.R. 532 (Bankr. S.D. Iowa 1992). 

568. Id. at 533. See 11 U.S.C. § 1322(b)(1) (1991). 

569. 136 B.R. at 534 (citing Matter of Tucker, 130 B.R. 71, 73 (Bankr. S.D. Iowa 
1991)). 

570. Id. at 535. 

571. 150 B.R. 203 (Bankr. N.D. Ohio 1992). 

572. Id. at 204. 
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obligations, the court prohibited any separate classification, in a Chapter 


13 plan, of student loans at the expense of other general unsecured 
creditors.5” 


IX. EMPLOYMENT 
A. Constitutional Rights 
1. Due Process 


a. Is Process Due?5”4 


The first inquiry, in any assessment of the need for procedural 
protections under the Fourteenth Amendment, addresses whether a 
property or liberty interest under that Amendment is involved. In Spuler 
v. Pickar,5”> the German Department at the University of Houston did 
not renew an assistant professor’s contract at the end of his fifth year 
of employment. The professor brought suit against the University, 
claiming that he was denied due process of law by being refused 
tenure.*”° A jury found that the University’s rules and regulations 
created a reasonable expectation of continued employment and awarded 
damages to the plaintiff. The district court granted the defendants’ 
motion for judgment notwithstanding the verdict.5” 

The Fifth Circuit affirmed the district court’s ruling, rejecting the 
plaintiff's claim that the University’s faculty handbook created a con- 
stitutionally protected property right in continued employment. The 
court found that Texas courts consistently held that employee hand- 
books alone, ‘‘absent express reciprocal agreements addressing dis- 
charge protocols,’’ did not create contractual rights.5”* Not only did the 
University of Houston handbook lack such agreements, but its preface 
noted that the handbook was intended to be ‘‘only a guide for fac- 
ulty .... It does not purport to be a comprehensive, self-contained 
policy document... .’’°”? Therefore, the court upheld the ruling that 
the plaintiff had no constitutionally protected property interest.**° 





573. Id. But see In re Tucker (Daniel Thomas, Betty Marie), 1993 WL 405047 (Bankr. 
D. Mont. 1993). 

574. For more on this issue, see Conard v. Univ. of Washington, 834 P.2d 17 (Wash. 
1992), cert. denied, 114 S. Ct. 91 (1993), discussed infra notes 920-34 and accompanying 
text; and Nelson v. Clements, 831 S.W.2d 587 (Tex. Ct. App. 1992). 

575. 958 F.2d 103 (5th Cir. 1992). 

576. Id. at 104. 

577. Id. at 104-05. 

578. Id. at 106. 

579. Id. at 107. 

580. The Fifth Circuit also determined that the District Court did not err in granting 
qualified immunity to the defendants. Id. at 108. 
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In Calhoun v. Gaines,**' a ten-year college professor at Oklahoma 
City Community College brought a section 1983 action against College 
officials, alleging that he was deprived of his employment without due 
process of law.5*? The district court: granted the officials summary 
judgment.*** 

The plaintiff had received and accepted a written offer for continued 
employment. The offer reserved the right to modify the contract with 
‘‘performance objectives’’ until June 9, 1989.5** In late June, however, 
the defendant Gaines, the Executive Vice-President of Oklahoma City 
Community College, informed the plaintiff that ten performance objec- 
tives would be made part of the contract, which the plaintiff would 
sign under threat of termination. During a meeting in late July, Gaines 
withdrew the modified contract and informed the plaintiff he would 
be terminated.5*5 

The Tenth Circuit found that the defendant consistently followed a 
routine in renewing employees’ contracts and that substantial time had 
passed before the plaintiff was informed that his employment was in 
jeopardy. Therefore, the plaintiff had a legitimate expectancy of contin- 
ued employment entitled to constitutional protection.*** Moreover, 
Cleveland Board of Education v. Loudermill®*’ entitled the plaintiff to 
a post-termination hearing, which he did not receive. Therefore, the 
court overruled the defendants’ summary judgment.*® 

Does a change in the method of calculating pay increases implicate 
due process? Alleging a violation of his substantive-due-process rights, 
Swartz, a professor at Ball State University, brought a section 1983 
action against the University and two University officers.5°° Swartz 
complained that a departmental change in the method of calculating 
merit pay increases resulted in a smaller pay raise for him. 

The district court granted the defendants’ motion for summary judg- 
ment and Swartz appealed. The Seventh Circuit affirmed.5°° Swartz was 
not entitled to a merit pay increase by virtue of his contract alone, 
because the amount of his bonus was determined by multiple contingent 
factors.5° Furthermore, even if Swartz did have a contractual right to 
a particular method of merit pay increases, this right did not rise to 
the level of a constitutionally protected property interest, because it 
gave Swartz only a right to specific procedures.** 





581. 982 F.2d 1470 (10th Cir. 1992). 

582. Id. at 1472. 

583. Id. 

584. Id. 

585. Id. at 1473. 

586. Id. at 1474. The defendants were not entitled to qualified immunity. See supra 
notes 371-72 and accompanying text. 

587. 470 U.S. 532, 105 S. Ct. 1487 (1985). 

588. 982 F.2d at 1477. 

589. Swartz v. Scruton, 964 F.2d 607 (7th Cir. 1992). 

590. Id. at 610. 

591. Id. 

592. Id. 
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In other cases of interest, the Seventh Circuit held that Indiana 
University’s faculty handbook, which outlined the criteria for tenure 
and reappointment, did not create in the plaintiffs a protectable property 
interest;°*? a federal district court in Puerto Rico held that a former 
administrator-associate professor had in his reputation no protectable 
liberty interest reflecting a fundamental constitutional right;5%* and a 
Texas appellate court concluded that a professor at Pan American 
University had no entitlement to certain travel reimbursements, but 
rather only a mere expectation, which falls short of constitutionally 
protected property .°* 


b. What Process is Due?5%* 


In Hartwick v. Board of Trustees of Johnson County Community 
College,°*’ Hartwick, a former tenured electronics instructor at Johnson 
County Community College, sued under section 1983, claiming that he 
was terminated from his employment without due process;>* in March 
of 1989, the defendant Board of Trustees of the College had voted to 
suspend Hartwick’s employment for the duration of his current contract 
and not to renew his contract for the 1989-90 academic year.*% 

The district court granted the Board’s motion for summary judgment. 
The court stated that a plaintiff must satisfy a two-pronged test® to 


establish a claim for violation of due-process rights: (1) a protected 
property interest was taken, and (2) the procedural safeguards surround- 
ing the deprivation were inadequate. The court held that Hartwick did 
not meet the second element because the Board provided written notice 
that his contract was not being renewed, a pre-hearing briefing sum- 
marizing the Board’s allegations against him, and a hearing at which 
Hartwick could proffer evidence to rebut the Board’s allegations. 





593. Colburn v. Trustees of Indiana Univ., 793 F.2d 581 (7th Cir. 1992). The court 
also held that the University did not have a de facto reappointment system guaranteeing 
the plaintiffs’ right to reappointment. Id. at 592. 

594. McCann v. Ruiz, 802 F. Supp. 606, 616 (D. P.R. 1992). 

595. Nelson v. Clements, 831 S.W.2d 587, 591 (Tex. Ct. App. 1992). For more on 
constitutionally protected interests, see Soong v. Univ. of Hawaii at Hilo, 825 P.2d 1060, 
1061-62 (Hawaii 1992) (former student in nursing program had no clearly established 
constitutional right in continued enrollment) and infra notes 709-12, 723-25, 920-34 and 
accompanying text. 

596. For more on the issue of due-process protections, see infra notes 709-25, 730-38 
and accompanying text; Parker v. Bd. of Regents of Tulsa Junior College, 981 F.2d 1159 
(10th Cir. 1992); and Collier v. National Collegiate Athletic Ass’n, 783 F. Supp. 1576 
(D. R.I. 1992). 

597. 782 F. Supp. 1507 (D. Kan. 1992). 

598. Id. at 1508. 

599. Id. 

600. Id. at 1511 (citing Bd. of Regents v. Roth, 408 U.S. 564, 568-69, 92 S. Ct. 2701, 
2704-05 (1972)). 

601. Id. at 1511-12. 

See also Calhoun v. Gaines, 982 F.2d 1470 (10th Cir. 1992), discussed supra at notes 
365-74 and accompanying text. In Calhoun, the Tenth Circuit held that the plaintiff, 
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How much notice of what conduct is prohibited must an employee 
receive? In San Filippo v. Bongiovanni,*° Rutgers University appealed 
a district-court ruling that its regulations, put forth as the grounds for 
the firing of a tenured professor, were void for vagueness.® Professor 
San Filippo was dismissed by Rutgers after a panel concluded that San 
Filippo had violated academic and professional standards by exploiting 
several graduate students from the People’s Republic of China.®* The 
panel reached its decision of dismissal after 250 hours of hearings over 
a period of forty-six days.®® San Filippo brought suit against Rutgers 
under section 1983. After hearing oral arguments, the district court 
held for San Filippo on the vagueness issue.®® 

The Third Circuit agreed with the district court that Rutgers’ dismissal 
regulations did not incorporate the AAUP Statement on Professional 
Ethics.®”’ The court noted, however, that the void-for-vagueness doctrine 
was based on ‘‘fairness’’ and was meant to provide notice of prohibited 
conduct.®* The court found that a ‘‘reasonable, ordinary person using 
his common sense and general knowledge of employer-employee rela- 
tionships would have fair notice’’ that the actions for which Rutgers 
sought to dismiss San Filippo would constitute, under the published 
grounds for dismissal, a ‘‘failure to maintain standards of sound schol- 
arship and competent teaching.’’** The court noted that it was not 
unfair for a professor to be expected to treat students with respect or 


to be truthful when dealing with a University’s payroll department, 
federal research funds or applications for academic positions.**° 





who had been terminated from his professional position, was entitled to a post-termination 
hearing under Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 105 S. Ct. 1487 
(1985). 

For more on procedures generally, see Mix v. University of New Orleans, 609 So.2d 
958 (La. Ct. App. 1992). In Mix, the plaintiff, an assistant director of the University of 
New Orleans physical plant, was terminated. He claimed that the University’s failure to 
follow the procedures found in its employment manual invalidated his discharge. 

On appeal, the plaintiff argued that the University was bound by its Grievance Procedure 
because the Procedure was a ‘“‘rule’’ under the state’s Administrative Procedures Act, 
La. Rev. Stat. ANN. § 49:951(6) (West 1987). The court, however, found that the Act 
excluded those policies regulating only the internal management of an agency. Because 
the University’s grievance procedures related only to internal management, it was not a 
“‘rule’’ and therefore not binding on the University. 609 So.2d at 959-60. 

The court found no support for the plaintiff's contention that the University’s grievance 
procedure created an exception to the employment-at-will doctrine recognized by Louis- 
iana. Nor did the plaintiff’s expectation that the University would follow the grievance 
procedure create a legal right. The court affirmed the summary judgment granted in the 
University’s favor. Id. at 964. 

602. 961 F.2d 1125 (3d Cir.), cert. denied, 113 S. Ct. 305 (1992). 

603. Id. 

604. Id. at 1129-33. 

605. Id. at 1130. 

606. Id. at 1128. 

607. Id. at 1134. 

608. Id. at 1135. 

609. Id. at 1137. 

610. 
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2. Equal Protection 


In Massey v. McGrath,*"' employees of the Extension Division of the 
University of Missouri brought a civil-rights action against the Univer- 
sity, challenging its retirement plan on equal-protection grounds. The 
University retirement plan, known as URS, covered employees who 
also participated in the federal Social Security system. The plaintiffs, 
by virtue of their federal appointments through the Department of 
Agriculture, participated in the United States Civil Service Retirement 
System (CSRS).*’? When URS was established in 1958, the University 
determined that because employees of the Extension Division were 
already covered by CSRS, they would not earn credit towards retirement 
benefits under URS. 

When URS was revised in 1989, employees of the Extension Division 
requested that URS be amended to enable them to receive credit under 
URS for their past years of service at the University. The University 
denied the request, determining that the URS and CSRS systems were 
approximately equal in value and that the cost of extending credit to 
the Extension employees would be high. 

Plaintiffs then brought suit against the University, alleging that the 
University’s decision deprived them of their constitutional right to 
equal protection of the law; a University employee who retires under 
URS will receive greater retirement income than a similarly situated 


employee retiring under the CSRS. The district court granted summary 
judgment in favor of the University, concluding that ‘‘the University 
had a legitimate interest in preserving the fiscal integrity of the URS 
and that the prohibition against allowing CSRS employees to receive 
service credit under both plans was rationally related to this interest.’’®* 
The appeals court affirmed: 


{I]t was neither arbitrary nor irrational for the University to con- 
clude that it needed to provide a retirement plan for those em- 
ployees who were not entitled to participate in the CSRS. Similarly, 
it was not irrational for the University to conclude that, in the 
interest of preserving University funds and maximizing limited 
resources, it should not allow plaintiffs to receive credit under 
two separate retirement systems.®* 


Additionally, the court rejected the plaintiffs’ argument that the two 
plans did not meet the standard cited in Allegheny Pittsburgh Coal Co. 
v. County Commission of Webster County, which requires ‘‘a rough 
equality in treatment of similarly situated persons.’’®® 





. 965 F.2d 678 (8th Cir. 1992). 

. Id. at 678. 

. Id. at 681. 

. Id. at 682. 

. Id. (quoting Allegheny Pittsburgh Coal Co. v. County Comm’n of Webster County, 
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B. Discrimination 


1. General 


In Boss v. Board of Education,®® the district court denied the 
plaintiffs®**” motion to apply retroactively the jury trial and compensatory 
damages provisions of the Civil Rights Act of 1991 in a sexual discrim- 
ination case. In the case, Boss was a part-time female janitor who was 
twice passed over by less qualified men for a full-time position. Boss 
then alleged that she was fired for filing a complaint with the Equal 
Employment Opportunity Commission (EEOC). 

Although two provisions of the Act expressly stated that they were 
not retroactive, the district court did not agree with the plaintiffs that 
Congress must have therefore intended the remaining provisions of the 
Act to be retroactive.* Instead, the court found that the only clearly 
discernible Congressional intent was to leave to the courts the issue of 
retroactive application.®’’ In the absence of Congressional direction, the 
court deferred to the reasonable interpretation of the agency responsible 
for enforcing Title VII of the Act, the EEOC, which announced that the 
Act would apply only to cases arising after its effective date.*° 

In its conclusion, however, the court recognized that retroactivity 
may be viewed differently by the Second Circuit or the United States 


Supreme Court.®*? Therefore, in the interest of judicial economy, the 
court agreed to conduct contemporaneously both a bench trial and a 
jury trial.®? If the higher court decides the statute should be applied 
retroactively, the jury’s decision will stand; otherwise, the judge’s 
decision will determine the case.** [In 1993, in other cases involving 





488 U.S. 336, 109 S. Ct. 633 (1989)). 

For more on equal protection, see Hays County Guardian v. Supple, 969 F.2d 111 (5th 
Cir, 1992); Levin v. Harleston, 966 F.2d 85, 91 (2d Cir. 1992) (no equal-protection 
violation where college’s response to disruption of plaintiff's classes no different from 
that attending other instances of student disruption); Moche v. City Univ. of New York, 
781 F. Supp. 160, 169 (E.D.N.Y. 1992); and Nelson v. Clements, 831 S.W.2d 587 (Tex. 
Ct. App. 1992). 

616. 798 F.Supp. 116 (E.D.N.Y. 1992). 

617. The suit was initially brought by the United States Department of Justice. Ms. 
Boss was permitted under Rule 24(a) of the Federal Rules of Civil Procedure to intervene 
as of right. Id. at 116. 

618. Id. at 119. 

619. Id. at 120. 

620. Id. 

621. Id. at 123. See Harris v. Roadway Express, Inc., 973 F.2d 490 (6th Cir. 1992), 
cert. granted, sub nom. Rivers v. Roadway Express, 113 S. Ct. 1250 (1993); and Landgrat 
v. USI Film Products, 968 F.2d 427 (5th Cir), cert. granted in part, 113 S. Ct. 1250 
(1993). 

622. Id. 

623. Id. For more on the retroactive application of the Civil Rights Act of 1991, see 
Maze v. Bd. of Regents of Regency Univ., 789 F. Supp. 954 (C.D. Ill 1992). 
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the retroactivity of the Civil Rights Act of 1991, the United States 
Supreme Court granted certiorari.*®*] 

In Harvard Law School Coalition for Civil Rights v. President and 
Fellows of Harvard College,**> the plaintiffs sought equitable relief for 
the allegedly discriminatory faculty-hiring policies of Harvard Law 
School. The students claimed that because the Law School failed to 
hire minorities, females, and disabled persons, the students had been 
denied the benefit of association with an integrated faculty. 

The students claimed to be ‘‘persons aggrieved’’ under a Massachu- 
setts statute prohibiting discriminatory employment practices.*” The 
Supreme Judicial Court rejected this argument, finding that the statute 
itself and Massachusetts case law required that an individual be within 
the employment relationship in order to have a cause of action. Since 
the plaintiffs were neither employees nor applicants for employment at 
the Law School, they had no standing under the statute.®?¢ 

The court also rejected the students’ argument under a separate state 
statute guaranteeing that ‘‘[ajll persons within the Commonwealth, 
regardless of sex, race, color, creed or national origin, shall have ... 
the same rights enjoyed by white male citizens, to make and enforce 
contracts ... .’’®° The students claimed that, as tuition-paying stu- 
dents, they had with the School a contractual relationship protected by 
this provision. They failed to allege, however, that the Law School had 
agreed not to discriminate in faculty hiring.*° The court therefore 
upheld the lower court’s dismissal of the plaintiffs’ complaint. 

In Bontigao v. Villanova University,®' the plaintiff, an employee of 
Villanova University, brought suit against the University, alleging em- 
ployment discrimination. While the suit was pending, the attorney for 
the plaintiff told Villanova’s attorney that his client had accepted 
Villanova’s offer of a $15,000 settlement. The following week, Villan- 
ova’s attorney sent the plaintiff a general release, which the plaintiff 
did not sign, and stipulation of dismissal, which was never filed with 
the court. Rather, the plaintiff's attorney returned a revised release, 
which excluded from release ‘‘matters outside of this proceeding.’’™? 
Villanova refused to settle the case without a general release. A week 





624. See Harris v. Roadway Express, Inc., 973 F.2d 490 (6th Cir. 1992), cert. granted, 
sub nom. Rivers v. Roadway Express, 113 S. Ct. 1250 (1993); and Landgrat v. USI Film 
Products, 968 F.2d 427 (5th Cir), cert. granted in part, 113 S. Ct. 1250 (1993). 

625. 595 N.E.2d 316 (Mass. 1992). 

626. Id. at 317-18. 

627. See Mass. GEN. L. ch. 151B (1990). 

628. 595 N.E.2d at 318. 

629. See Mass. GEN. L. ch. 151B, § 4(1) (1990). 

630. 595 N.E.2d at 319. 

For more on remedies, see Wolsky v. E. Va. Medical Auth., 795 F. Supp. 171 (E. D. 
Va. 1992) (a claim in Virginia under the federal Rehabilitation Act is best characterized 
as a claim for an injury to a person, so the two-year statute of limitations applies). 

631. 786 F. Supp. 513 (E.D.Pa.), aff'd, 980 F.2d 722 (3d Cir. 1992). 

632. Id. at 514. 
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later, summary judgment was granted in favor of the University, and 
Villanova’s attorney ‘‘faxed’’ a letter to the plaintiff's attorney, with- 
drawing its settlement offer. After receiving the ‘‘fax’’, the plaintiff's 
attorney mailed back to Villanova the signed general release. The 
plaintiff then sought to enforce the settlement.** 

The court found that when the plaintiff’s attorney initially agreed to 
the $15,000 settlement, an essential term of the agreement (the form of 
the release) had not been decided upon. The court reasoned that if the 
plaintiff and his attorney believed that all essential terms had been 
decided upon, they would not have executed the University’s general 
release, but would have maintained that the parties agreed to a narrower 
release.** As the general release was signed after Villanova’s offer was 
withdrawn, there remained no settlement offer to accept. Therefore, the 
court denied the plaintiff's motion to enforce the settlement.®®° The 
Third Circuit affirmed.*** 


2. Race and National Origin®”’ 


In Sullivan v. Curators of University of Missouri,®** an employee of 
the University of Missouri brought suit under the Missouri Human 
Rights Act (MHRA)®*° and section 1981, claiming race discrimination. 
The court held that emotional-distress damages under the MHRA were 


not pre-empted by the exclusivity provision of the Missouri Workers’ 
Compensation Law.*° The court also rejected the defendant’s argument 
that the plaintiff's claims of emotional distress were not medically 
significant.®* 

In Reise v. Board of Regents of University of Wisconsin System, a 
white male graduate of the University of Wisconsin Law School applied 
for a position on the School’s faculty and was not hired, even though 
he finished in the top five percent of his class. He brought suit against 
the School, claiming that he was not hired because of his race (and 
sex). The plaintiff sought a preliminary injunction requiring the School 
to obtain court approval before hiring or promoting anyone or spending 
money on two programs designed to support minority teachers and 
scholars. The district court denied the request, and the Court of Appeals 





633. Id. 

634. Id. at 515. 

635. Id. at 516. 

636. 980 F.2d 722 (3d Cir. 1992). 

637. For more on racial discrimination in employment, see Clark v. Claremont Univ. 
Center, 8 Cal. Rptr. 2d 151 (Cal. Ct. App. 2 Dist. 1992); and Univ. of Md. at Baltimore 
v. Boyd, 612 A.2d 305 (Md. Ct. App. 1992). 

638. 808 F. Supp. 1420 (E.D. Mo. 1992). 

639. See Mo. Rev. Stat. § 213.010 et seq. 

640. See Mo. REv. Stat. § 287.120.2. 

641. 808 F. Supp. at 1423. 

642. 957 F.2d 293 (7th Cir. 1992). 
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determined that the request was ‘‘so extravagant’’ that it did not even 
warrant a review of the merits.®° 

In Scelsa v. City University of New York,** the director of the John 
D. Calandra Italian American Institute of the City University of New 
York (CUNY) sought a preliminary injunction barring the defendants 
from employment discrimination against Italian-Americans and from 
relocating the Institute.**® The plaintiff also alleged that, in retaliation 
for filing this suit, he was stripped of his authority.*** 

In 1974 the former Chancellor of CUNY, recognizing the under- 
representation of Italian-American employees at CUNY, designated Ital- 
ian-Americans an affirmative-action class.**”7 The court surveyed statis- 
tical and anecdotal evidence to conclude that, despite the affirmative- 
action designation, Italian-Americans were still under-represented at 
CUNY.** Because the defendants could not provide a legitimate, non- 
discriminatory reason for the disparity, the court inferred discrimina- 
tion. °° 

The court agreed with the plaintiff that relocating the Institute would 
cause irreparable harm. The court also determined that the balance of 
hardships tilted in the plaintiff’s favor and that the plaintiff sufficiently 
demonstrated serious questions going to the merits to make them fair 
grounds for litigation.*° Therefore, the court granted the preliminary 
injunction against relocation of the Institute.®* 


3. Gender®®2 


In Moche v. City University of New York,®* Moche, a female profes- 
sor, alleged employment discrimination on the basis of sex; she sued 





643. Id. at 293-94. Additionally, the plaintiff asked the Court of Appeals to order the 
judge to postpone the trial. The court held that the trial date could not be appealed 
because it was not a final decision. Id. at 294. Because the plaintiff demanded $4 million 
in compensatory damages due to mental anguish, emotional distress, and illness that he 
claimed resulted from the School’s decision not to hire him, the lower court required 
him to submit to a mental examination. The plaintiff appealed the decision, but the 
Court of Appeals held that the discovery order was not a final decision for purposes of 
appeal. Id. 

644. 806 F. Supp. 1126 (S.D.N.Y. 1992). For a related decision, see id., 827 F. Supp. 
1073 (S.D.N.Y. 1993). 

645. The Institute was created in response to a history of discrimination against Italian- 
Americans at CUNY. Id. at 1128. 

646. 

647. Id. 

648. . at 1131-34. 

649. . at 1133. 

650. . at 1135-36. 

651. . at 1147. 

652. For more on gender discrimination, see Reise v. Bd. of Regents of Univ. of Wisc. 
System, 957 F.2d 293 (7th Cir. 1992), discussed supra notes 642-43 and accompanying 
text. 


653. 781 F. Supp. 160 (E.D.N.Y. 1992), aff'd, 999 F.2d 538 (2d Cir. 1993). Professor 
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under section 1983 and Title VII.°* Professor Moche’s Title VII claim 
was not barred by the Eleventh Amendment because Title VII abrogates 
the Eleventh Amendment.*®* Title VII, however, requires plaintiffs to 
file a complaint with the Equal Employment Opportunity Commission 
or a ‘‘qualified state deferral agency and [to] obtain a right to sue letter 
as a condition precedent to the filing of the Title VII action.’’*** Professor 
Moche did not file a complaint and therefore the court granted the 
defendants’ motion for summary judgment with regard to the Title VII 
action.®°” 

The court also concluded that a concurrent Title VII action precludes 
any section 1983 action not based on distinctive substantive rights.** 
Professor Moche’s claim that her employer retaliated against her for 
participation in a previous employment-discrimination case found a 
remedy exclusively in Title VII.*°° Her claims that her employer harassed 
her and deliberately discriminated against her on the basis of gender, 
however, were actionable under section 1983, independent of Title VII, 
as a violation of the Equal Protection Clause.* [In 1993, the Second 
Circuit affirmed.®**] 

In Milligan-Jensen v. Michigan Technological University,* a former 
public-safety officer at Michigan Technological University brought a 
Title VII action against her former employer, alleging sex discrimination 
and retaliation for filing an EEOC complaint. During pre-trial discovery, 


the defendant learned that the plaintiff had omitted from her employ- 





Moche was a member of the class in a prior action against the defendants. In that class 
action, the court found that the defendants discriminated against the plaintiffs on the 
basis of salary in violation of Title VII. Id. at 162. Eventually, the suit was settled and 
a consent decree was entered. Id. The defendants in the current case argued that the 
consent decree had res judicata effect on Professor Moche’s salary claims. The district 
court agreed that the consent decree had res judicata effect and because she was promoted 
to full professor by the time of the entry of the consent decree, any salary claims she 
had arose during the period prior to the entry of the decree and therefore were barred. 
Id. at 163-64. Although the consent decree would also have res judicata effect on any 
non-salary claims prior to the consent decree, it did not have that effect on non-salary 
claims arising after entry of the consent decree. Id. at 164. 

654. 42 U.S.C. § 2000e et seq. She also sued under New York law. See N.Y. EXEc. 
Law § 297(9). 

655. 781 F. Supp. at 166 (citing Fitzpatrick v. Bitzer, 427 U.S. 445, 96 S. Ct. 2666 
(1975). For more on the immunity aspects of this case, see supra notes 377-82 and 
accompanying text. 

656. Id. 

657. Id. at 167. 

658. Id. at 167-68 (citing Carrero v. New York City Housing Auth., 890 F.2d 569, 575- 
76 (2d Cir. 1989)). 

659. Id. at 168. 

660. Id. at 169. For more on sexual harassment, see Grassinger v. Welty, 818 F. Supp. 
862 (W.D. Pa. 1992), aff'd, 993 F.2d 224 (3d Cir. 1993) (plaintiff failed to show that 
university operated two-tier disciplinary system under which only complaints of sexual 
harassment filed by women would be seriously investigated). 

661. 999 F.2d 538 (2d Cir 1993). 

662. 975 F.2d 302 (6th Cir. 1992). 
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ment application a prior conviction for driving under the influence.** 
The district court found that had the defendant known of the falsifi- 
cation, the plaintiff would have been discharged. The lower court 
therefore reduced the amount of the plaintiff’s recovery by fifty per- 
cent.®* 

The Sixth Circuit relied upon Johnson v. Honeywell Information 
Systems, Inc.,®° a case it decided after the lower court had entered its 
judgment in Milligan-Jensen. In Johnson, the court held that if a plaintiff 
would not have been hired (due to a falsification on the employment 
application), or would have been fired (had the falsification been 
discovered), then the plaintiff suffered no legal damage by being fired.*** 
Because the trial court found that the plaintiff would have been dis- 
charged if the falsification had been discovered, the Sixth Circuit 
ordered summary judgment for the defendants. *°*’ 


4. Age 


Age-discrimination cases brought before the courts controversies in- 
volving mandatory retirement, pension programs and grievance proce- 
dures. In Freund v. Florio,®* the plaintiffs, faculty members at New 
Jersey state colleges, claimed that a New Jersey statute,*°° which permits 
mandatory retirement for tenured faculty at age seventy, constituted 
age discrimination and violated the Equal Protection and Due Process 
Clauses. The United States Supreme Court has recognized that, unlike 
sex, age is neither a suspect nor a quasi-suspect class, meriting a higher 
level of scrutiny. Neither is entitlement to continued governmental 
employment a fundamental right that would trigger heightened scru- 
tiny. Therefore, the legislation, if ‘‘rationally related to a legitimate 
governmental interest,’’ was constitutional.*° On this less-demanding 
standard, the court found the statute justified because it could ‘‘open 
up opportunities for minorities, stimulate performance improvement 
among the faculty over-all, allow universities to better plan for staffing 
needs, and avoid the difficulties in evaluating individual performance 
to determine ... which professors over 70 have become less able to 
teach or research effectively.’’®”! Therefore, the court granted the defen- 
dants’ motion for judgment on the pleadings and dismissed the action. 





663. Id. at 303. 

664. Id. at 304. 

665. 955 F.2d 409 (6th Cir. 1992). 

666. 975 F.2d at 304-05. 

667. Id. at 305. In Mossey v. Trump’s Castle Hotel & Casino, 828 F. Supp. 314 (D.N.J. 
1993), the District Court for New Jersey declined to follow Milligan-Jensen. 

668. 795 F. Supp. 702 (D.N.J. 1992). 

669. N.J.S.A. 10:5-2.2. 

670. 795 F. Supp. at 705 (quoting In re Asbestos Litig., 829 F.2d 1233, 1238 (3d Cir. 
1987)). 

671. Id. at 709. 
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In Bell v. Purdue University,*’? Purdue University participated in a 
pension program, contributing to a retirement fund on behalf of its 
employees. In 1978, amendments to the Age Discrimination in Em- 
ployment Act (ADEA) mandated that Purdue raise its mandatory retire- 
ment age for professors to seventy. For six years, however, Purdue 
continued its practice of ceasing to contribute to the fund once an 
employee reached age sixty-five. In 1986, Congress amended the ADEA 
to prevent employers from discontinuing contributions on behalf of an 
employee until the employee actually retired. The plaintiffs, former 
employees of Purdue who did not receive pension contributions after 
they reached age sixty-five but before they retired, claimed that Purdue’s 
action discriminated on the basis of age and therefore violated the 
ADEA.®73 

The Seventh Circuit considered the Supreme Court’s decision in 
Public Employees Retirement System of Ohio v. Betts.*’* According to 
Betts, the illegality of an employee-benefit plan is determined through 
a two-step process: first, the plan in question must be a bona fide 
employee-benefit plan; second, the plaintiff must show that the plan is 
a subterfuge to evade the purposes of the ADEA.®’> The court agreed 
that Purdue’s plan constituted a bona fide employee-benefit program. 
The plaintiffs failed to show, however, that the plan met the second 
test; the court held that although Purdue’s plan gave employees less 
incentive to continue working past age sixty-five, taking away such an 
incentive was not the type of evasion prohibited under Betts’ interpre- 
tation of the ADEA.®’* Therefore, the court affirmed summary judgment 
for the defendants.®7’ 

In E.E.O.C. v. Board of Governors of State Colleges,®’* the E.E.O.C. 
challenged the legality of a provision of a collective-bargaining agree- 
ment that denied Illinois college and university employees their con- 
tractual right to a grievance proceeding when the employee initiated 
an age-discrimination claim pursuant to the Age Discrimination in 
Employment Act.®” The district court granted summary judgment for 
the defendants, agreeing that the good faith of the Board of Governors 
of State Colleges in adopting the provision prevented the provision 





672. 975 F.2d 422 (7th Cir. 1992). 

673. 29 U.S.C. §§ 623(a)(1), (a)(2). 

674. 492 U.S. 158, 109 S. Ct. 2854 (1989). Congress subsequently reversed Betts 
through the Older Workers Benefit Protection Act (OWBPA), Pus.L. No. 101-433, Stat. 
978 (Oct. 16, 1990), but the OWBPA applied prospectively only. Therefore, Betts con- 
trolled this case. 975 F.2d at 424, 426. 

675. 975 F.2d at 427. 

676. Id. at 429. 

677. Id. at 430. 

678. 957 F.2d 424 (7th Cir.), cert. denied, 113 S. Ct. 299 (1992). 

679. Section 4(d) of the Age Discrimination in Employment Act makes it unlawful for 
an employer to discriminate against an employee for participating in an ADEA proceeding. 
29 U.S.C. § 623(d) (1988). 
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from being labelled retaliatory.**° The Seventh Circuit, however, found 
that a retaliatory policy constituted a per se violation of Section 4(d), 
regardless of the good faith of the employer.®*! The court also found 
that the disputed provision amounted to retaliation, as it used an 
impermissible criterion (participation in a legal right) to determine 
benefits. Therefore, the court granted injunctive relief in favor of the 
E.E.0.C. 


C. Unemployment Compensation 


In Shoreline Community College v. Employment Security Depart- 
ment,®*? a part-time instructor at Shoreline Community College whose 
contract had not been renewed applied for unemployment benefits. The 
Employment Security Department initially denied the request because 
Shoreline’s report to the Department showed that the instructor had 
worked only 513 hours during 1986—167 hours fewer than the mini- 
mum required to qualify for unemployment compensation.*** The Col- 
lege computed the working hours by using a formula contained in the 
collective-bargaining agreement between the faculty and the College.®*® 

On appeal, an administrative law judge determined that the plaintiff 
was entitled to compensation. The Washington Supreme Court agreed, 
finding that the plaintiff had worked the requisite number of hours 


during his employment and met all other statutory requirements.®** The 
formula used in the collective-bargaining agreement, which often un- 
derestimated actual working hours, could not serve as a waiver of 
unemployment benefits.**”? Additionally, the court rejected Shoreline’s 
argument that providing benefits for the instructor constituted an un- 
constitutional impairment of the collective-bargaining agreement. 


D. Wrongful Discharge*® 


In Luethans v. Washington University,®° Luethans appealed from the 
circuit court’s order dismissing, for failure to state a claim, his wrong- 
ful-discharge suit against Washington University.®* Luethans, a li- 
censed veterinarian, alleged that the University wrongfully discharged 





957 F.2d at 427. 

Id. at 429. 

Id. 

. 842 P.2d 938 (Wash. 1992). 

. at 940. 
. at 941. 
. at 944. 
. at 947. 


. For more on wrongful discharge, see Guild v. St. Martin’s College, 827 P.2d 286 
. Ct. App. 1992), discussed supra notes 271-75 and accompanying text. 
. 858 S.W.2d 117 (Mo. App. E. D. 1992). 

Id. at 118. 
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him in retaliation for his reporting of its infractions of the Animal 
Welfare Act (AWA).®? Luethans cited federal regulations, based on the 
AWA, that protect from retaliation persons reporting violations.*** The 
circuit court, without comment, granted the University’s motion to 
dismiss.®* 

The court of appeals reversed. Although under Missouri law the ‘‘at 
will’ doctrine generally permits discharge without cause, a narrow, 
public-policy exception protects at-will employees who have the ‘‘ben- 
efit of a constitutional provision, a statute, or a regulation based on a 
statute.’’®°> The court held that Luethans stated a cause of action under 
the public-policy exception since he alleged that the University violated 
a regulation based on a statute.®° 

In Parker v. Board of Regents of Tulsa Junior College,®’ the plaintiff, 
a tenured departmental Chair at Tulsa Junior College, was asked to 
resign or face termination hearings due to improprieties in hiring her 
daughter as a part-time instructor. The plaintiff chose to resign, but 
later claimed that her resignation had been coerced and that therefore 
she had been constructively discharged without a pretermination hear- 
ing.®* The defendants claimed that qualified immunity protected their 
actions since the law had not clearly established the plaintiff’s right to 
a pretermination hearing.®”* 

The district court denied the defendants’ motion for summary judg- 
ment. The Tenth Circuit found, based on the totality of the circum- 
stances, that the plaintiff’s resignation was voluntary; the College had 
legitimate complaints against the plaintiff, gave the plaintiff a week to 
make her decision, and provided her an ample opportunity to request 
a hearing or consult with counsel.” Therefore, the plaintiff was neither 
constructively discharged nor deprived of a protected property interest 
without due process.” 


X. ADVERSE ACADEMIC, DISCIPLINARY AND LICENSING DECISIONS 


A. Academic 


In Hand v. Matchett,” an ad hoc committee, composed of faculty 
and administrators at New Mexico State University and approved by 





692. 7 U.S.C. § 2143 (1988). 

693. 858 S.W.2d at 118-19. 

694. Id. at 119. 

695. Id. at 119-20 (quoting Johnson v. McDonnell Douglas, 745 S.W. 661, 663 (Mo. 
1988)). 

696. Id. at 120. 

697. 981 F.2d 1159 (10th Cir. 1992). 

698. Id. at 1160. 

699. Id. at 1161. 

700. Id. at 1162. 

701. Id. The court also held that the plaintiff’s right to a pretermination hearing was 
not clearly established. Therefore, the defendants did not lose their qualified immunity 
by denying such a hearing. Id. at 1163. 

702. 957 F.2d 791 (10th Cir. 1992). 
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the Board of Regents, revoked the degree of a doctoral student whose 
dissertation contained plagiarized material. The student claimed that 
by delegating revocation authority to the ad hoc committee, the Uni- 
versity failed to follow New Mexico law. The district court granted 
summary judgment in the student’s favor.”™ 

The Tenth Circuit found that New Mexico law” conferred upon the 
Board of Regents of New Mexico State University the exclusive power 
to confer degrees; by implication, the University also had exclusive 
power to revoke degrees. None of the governing statutes expressly 
allowed the Board of Regents to delegate this or any other power, and 
the court agreed with the New Mexico Attorney General that the ‘‘duties 
of the Board of Regents may be ‘delegated’ only in a manner which 
reserv[ed] to the Regents final administrative authority[.]’’”°° The man- 
ner in which the Board of Regents attempted to delegate its revocation 
authority did not meet this standard, as the Board had no involvement 
in the revocation. Therefore, the court found the revocation void and 
affirmed the district court’s ruling.” 

In Weidemann v. State University of New York College,” a university 
dismissed a student from its graduate program after finding that he had 
used unauthorized notes during an examination. The university, how- 
ever, did not follow its own procedures as published in the student 
handbook given to the petitioner. The court remitted the case for further 
proceedings, holding that universities must ‘‘substantially comply”’ 
with adopted expulsion or suspension procedures.” 

In three separate cases, nursing students, current or former, found 
rough going in the courts. In Tobias v. University of Texas,’”® the 
plaintiff, a nursing student at the University of Texas, received a failing 
grade in a nursing course. The instructor of the course consulted with 
three colleagues, all of whom agreed that the plaintiff deserved the 
failing grade. The plaintiff then appealed his grade to the Dean of the 
Nursing School, the Vice President for Academic Affairs and the Pres- 
ident of the University, each of whom investigated and determined that 
the failing grade was appropriate. The plaintiff then took the course 
again, failed, and appealed to the Executive Vice Chancellor, General 
Counsel, and the Chancellor. His appeals denied, he was not allowed 
to take the course a third time. He then brought suit, alleging denial 
of due process and equal protection, as well as breach of contract.’'° 

The lower court granted summary judgment in favor of the defen- 
dants. The Court of Appeals, affirming, doubted seriously that the 





703. Id. at 792-94. 

704. N.M. Stat. ANN. § 21-8-7. 

705. Id. at 795 (quoting 69 Op. N.M. Att’y Gen. 104 (1969)). 

706. Id. at 795-96. 
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708. Id. at 101. 

709. 824 S.W.2d 201 (Tex. Ct. App. 1992), cert. denied, 113 S. Ct. 966 (1993). 
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plaintiff had a protectable property right in his grade or in a grade 
grievance procedure. But even assuming that he did, the court con- 
cluded that the plaintiff received adequate procedural due process.” 
The court rejected the plaintiff's claim that he was entitled to a full 
hearing, finding adequate the informal meeting the plaintiff had with 
the Dean.’ 

The plaintiff's substantive-due-process claim also failed. The court 
relied upon the Supreme Court’s decision in Regents of University of 
Michigan v. Ewing,” which barred a court from overriding a faculty 
member’s professional judgment when there is, as there was here, at 
least ‘‘minimum evidence of ‘professional judgment.’’’’" 

In Nelson v. University of Alabama System,’ Nelson, a former 
nursing student, sued his university and several of its faculty members 
and administrators under section 1983, alleging denial of due process, 
denial of equal protection and civil conspiracy. The student had been 
placed on academic suspension because of his poor performance in a 
1987 spring-semester course.’* The student claimed that his poor per- 
formance stemmed from incompetent teaching, but did not file a written 
academic grievance about his grades until the following December.” 
A series of meetings and discovery procedures then took place. Nelson 
sought reinstatement and damages. The trial court granted the Univ- 
ersity’s motion for summary judgment.’ 

The Alabama Supreme Court affirmed,’’® finding that, although dis- 
puted facts existed, they were not material.”?° The court found no 
evidence to substantiate Nelson’s claim that the University had denied 
him due process, because the academic grievance procedures had been 
halted at his request.”*1 The court further found Nelson himself respon- 
sible for the acts on which he based his conspiracy charge.’?? 

In Soong v. University of Hawaii at Hilo,’** Soong, a former student 
in the nursing program at the University of Hawaii at Hilo, sued the 
University and various University employees under section 1983.74 
Soong alleged that the University, acting through its instructors, arbi- 
trarily and capriciously forced her to withdraw from the nursing pro- 





711. Id. at 209. 

712. Id. at 209-10. 

713. 474 U.S. 214, 106 S. Ct. 507 (1985). 

714. 824 S.W.2d at 210. The court also rejected the plaintiff's argument that the course 
catalog constituted a contract; the catalog carried an express disclaimer. Id. at 211. 

715. 594 So.2d 632 (Ala.), cert. denied, 113 S. Ct. 62 (1992). 

716. Id. at 633. 

717. Id. 

718. Id. 

719. Id. at 634. 
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721. Id. 

722. Id. at 635. 

723. 825 P.2d 1060 (Hawaii 1992). 
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gram. Because Soong failed to demonstrate that the continued enrollment 
in a University program constitutes a clearly established constitutional 
right, the Supreme Court of Hawaii reversed the decision below denying 
summary judgment on the section 1983 claim.725 

Finally, in Collier v. National Collegiate Athletic Association,”® a 
collegiate wrestler, Collier, who had transferred to Brown University 
after spending his freshman year at the University of Nebraska, sought 
a preliminary injunction overriding the determination of the National 
Collegiate Athletic Association (NCAA) that he was ineligible to wrestle 
during his first academic year at Brown. The NCAA had deemed Collier 
ineligible because he had failed a course during his first semester at 
Nebraska and had not successfully repeated the course.’”2” 

The district court denied the preliminary injunction because Collier 
had not shown a likelihood of success on the merits. The court noted 
that NCAA rules generally render ineligible a student who transfers 
unless the student qualifies for the exception. The court found that 
Collier did not so qualify because he would not have been eligible to 
wrestle even had he remained at Nebraska.’* Collier had earned only 
twenty-one credits during his year at Nebraska; the NCAA required a 
student to have twenty-four credits in order to be eligible for athletic 
competition.’*° 


B. Disciplinary 


In Coleman v. Monroe,’*° Luiet Jamal Coleman, a varsity basketball 
player at the University of Missouri, sued various University officials 
under section 1983. He claimed that his suspension from the team for 
stealing from the University bookstore violated his substantive-due- 
process and equal-protection rights. Coleman, over a three-month pe- 
riod, stole $688.07 from the University by using fake bookstore refund 
slips. Coleman received and waived his ‘‘Miranda rights,’’ and then 
signed for University police a written statement in which he admitted 
to the thefts.”** Coleman subsequently pleaded guilty to ‘‘misdemeanor 
stealing.’’ After a hearing before the Student Conduct Committee, at 
which the parties stipulated to the guilty plea and at which he testified, 
Coleman was suspended for one semester.”*? With his attorney present, 





725. Id. at 1061-62. 

726. 783 F. Supp. 1576 (D.R.I. 1992). 

727. Id. at 1577. 
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Coleman appealed to the Chancellor of the University. The Chancellor 
conducted a thorough review of the record and upheld the one-semester 
suspension.”** Coleman then sued. 

Coleman contended that the conduct tribunal committed several pro- 
cedural violations and, moreover, that his punishment was unduly 
harsh when compared with the suspended sentences the two other 
participants—two female bookstore employees—received from the Uni- 
versity.”** The district court permanently enjoined Coleman’s suspen- 
sion because the proceeding was ‘‘arbitrary and capricious’’ and thus 
violated Coleman’s constitutional rights to due process and equal pro- 
tection.”* 

The Eighth Circuit reversed, instructing the district court to dissolve 
the injunction and dismiss with prejudice.”** The court held that the 
conduct tribunal complied with the procedural guarantees required in 
a University disciplinary context, which differ from those required in 
a criminal context.’*”7 Additionally, the other participants in the criminal 
activity were not similarly situated, under equal-protection analysis, 
because only Coleman hit a police officer, ripped evidence from the 
officer’s hand, and went into a closet to destroy the evidence.’ 


C. Licensing 


The plaintiff in In re Oliver’*® sought a waiver of the educational 
requirement for admission to the Georgia State Bar. The plaintiff had 
passed the California bar and practiced in California for twelve years, 
but had graduated from a law school that was not accredited by the 
American Bar Association (ABA).’*° The Georgia State Bar required that 
an applicant have received a degree from a school approved by either 
the ABA or the Georgia Board of Bar Examiners. The Board of Bar 
Examiners refused to waive the requirement for the plaintiff.’* 

The Georgia Supreme Court found that the Board had not abused its 
discretion in denying the waiver because it held that the state has a 
fundamental interest in requiring applicants to the bar to demonstrate 
that they have achieved a minimum level of education.”*? The court 
also noted that the rule in question had withstood a federal constitu- 
tional challenge.’ 
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734. Id. at 443-44. 
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XI. DISCRIMINATION—STUDENTS 


A. Race’ and National Origin 


In United States v. Fordice,’** the United States Supreme Court, 
reversing the Court of Appeals, held that a state which merely imple- 
ments race-neutral policies to govern state universities may not satisfy 
its obligation to correct prior de jure segregation. In Fordice, Mississippi 
had established eight segregated institutions of higher learning.’”** Five 
of the institutions were open to white students and three were available 
to black students. Despite Brown v. Board of Education,’*’ the institu- 
tions remained segregated until 1962, when the first black student was 
admitted to the University of Mississippi by court order.”** Nevertheless, 
the five white institutions remained nearly all white, and the three 
black schools remained nearly all black.”° Beginning in 1969, the 
Department of Health, Education and Welfare worked with Mississippi 
to develop a plan to desegregate the universities.”*° Private petitioners 
finally filed a lawsuit in 1975, and the government intervened, alleging 
that ‘‘State officials had failed to satisfy their obligation under the Equal 
Protection Clause ... and Title VI to dismantle Mississippi’s dual 
system of higher learning.’’’** Once again, the parties attempted to 
negotiate, this time until 1987, when they realized that they could not 





744. For more on racial discrimination, see Freeman v. Pitts, 112 S. Ct. 1430 (1992). 
In Freeman, the United States Supreme Court held that district courts have authority to 
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agree on whether Mississippi had met its burden to eliminate de jure 
segregation.”*” 

The Supreme Court, through Justice White’s opinion, first restated 
the duty imposed on Mississippi by the Constitution. The State ‘‘does 
not discharge its constitutional obligations until it eradicates policies 
and practices traceable to its prior de jure dual system that continue to 
foster segregation.’’’** The issue is whether existing racial disparities 
are attributable to the State and whether the State ‘‘has perpetuated its 
formerly de jure segregation in any facet of its institutional system.’’’* 

The Court then disagreed with the district and appellate courts’ 
holding that Mississippi’s adoption and implementation of race-neutral 
policies were in themselves enough to meet its burden.”*> The Court 
stated that ‘‘even after a State dismantles its segregative admissions 
policy, there may still be state action that is traceable to the State’s 
prior de jure segregation and that continues to foster segregation.’’’*® 
The Court emphasized that a State does not meet its affirmative duty 
if practices of the prior system (1) continue to have a segregative effect, 
(2) are without sound educational justification, and (3) can be practi- 
cably eliminated.75” 

The Supreme Court found that many of Mississippi’s practices needed 
to be justified. Although the policies may have been race-neutral on 
their face,,they substantially restricted a person’s choice and contributed 
to the racial identity of each school.’** The Court identified four poli- 
cies—not necessarily exhaustive—of Mississippi’s current system that 
were suspect: admission standards, program duplication, institutional 
mission assignments, and continued operation of all eight universi- 
ties.75° 

The admission standards relied almost exclusively on the applicant’s 
ACT scores. The historically white schools required a minimum score 
of fifteen, while the historically black schools required a score of only 
thirteen.” In 1985, seventy-two percent of white high-school seniors 
in Mississippi scored fifteen or higher, while only thirty percent of 





752. Id. at 2733-34. In the mid-1980s, ninety-nine percent of Mississippi’s white 
students were enrolled at the historically white universities. The white population at 
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system at a time when the average ACT score for a white student was eighteen and for 
a black student was seven. Id. 








1993] HIGHER EDUCATION AND THE COURTS: 1992 205 


blacks students did.” Therefore, the schools had retained their racial 
identities through the years. The Court then emphasized that Missis- 
sippi, against the practice of most states and the advice of the American 
College Testing Program, would not even consider an applicant whose 
ACT score fell below the minimum, and thus ignored high-school 
grades.” Since the disparity between white and black students’ GPAs 
is much narrower than that between the ACT scores, the Supreme Court 
found the situation suspect. And, since the ‘‘ACT-only’’ admission 
policy was traceable to de jure segregation, Mississippi had to show 
that the practice was not ‘‘susceptible to elimination without eroding 
sound educational policy.’’’”® 

The Supreme Court then questioned the district court’s conclusion 
regarding ‘‘unnecessary duplication,’ situations in which ‘‘two or 
more institutions offer the same nonessential or noncore program.’’’® 
Since these programs were part of the prior de jure system, Mississippi 
had to justify their necessity educationally.”*° The Court stated that the 
parties had not adequately addressed these issues at trial, and the 
district court erred in considering this factor in isolation.’® 

Next, the Court addressed the different missions assigned by Missis- 
sippi to each university. The Court of Appeals, disagreeing with the 
district court, found that the different mission statements resulted in a 
more limited academic scope at the historically black colleges.”** The 
Supreme Court instructed the lower courts, on remand, to determine 
whether it would be practicable to eliminate the discriminatory effects 
of the present mission assignments.’® 

The Court questioned the necessity of continuing all eight universi- 
ties. The district court had found that two of the universities were only 
thirty-five miles apart and that two others were only twenty miles 
apart.” The Court directed that the lower courts explore whether 
retention of all eight institutions affects student choice and fosters 
segregation, whether operating all eight is educationally justifiable, and 
whether one or more could be closed or merged.’””! 
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The Court then rejected the request of the private petitioners that the 
historically black institutions be upgraded and made publicly financed, 
black universities. The Court stated that ‘‘[t]he State provides these 
facilities for all its citizens and it has not met its burden under Brown 
to take affirmative steps to dismantle its prior de jure system when it 
perpetuates a separate, but ‘more equal’ one.’’’”? 

In Knight v. State of Alabama,’” the plaintiffs sought to have the 
1993-94 admissions policy of Auburn University (AU) found inconsis- 
tent with the district court’s earlier remedial decree that AU alter its 
admissions policy so that it did not violate Title VI and the Fourteenth 
Amendment. The 1993-94 AU policy would use a sliding scale com- 
bining a student’s ACT score with the student’s high-school grade- 
point-average (GPA), allowing a higher GPA to compensate for a lower 
ACT score.” AU admitted that its policy would disproportionately 
increase the number of black students who do not qualify for admission 
to AU, but claimed its new policy would also increase the number of 
black students qualified for admission.’ 

The plaintiffs argued that the new policy did not comply with the 
remedial decree because it would have a dispvoportionate impact on 
black applicants. In addition, the plaintiffs contended that the AU 
policy was inconsistent with the Supreme Court’s opinion in United 
States v. Fordice.’’® 

The district court approved AU’s new admissions policy for the 1993- 
94 school year, but ordered AU to report to the court the number of 
applicants who were denied admission under the new policy.’ The 
court required the report because AU’s sliding scale would give AU a 
higher requirement than obtained at other Alabama universities and 
AU had not implemented a well developed conditional admissions 
policy.’”* The court noted that the fact that a greater proportion of black 
students would be denied admission did not render the new policy 
unacceptable because a greater number of black students will always 
be disqualified for admission because black students make up a greater 
proportion of the lower ACT scores.’ 

The court also found its remedial decree to be consistent with Fordice 
because it had made specific findings about the sound educational 
policy reasons supporting differential entrance requirements for uni- 
versities with dissimilar programmatic missions.’®° 
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In Podberesky v. Kirwan,”*' a student at the University of Maryland 
at College Park (UMCP) brought a civil-rights action challenging UMCP’s 
scholarship program for black students.” The University was granted 
summary judgment by the district court, which concluded that, despite 
its inability to identify any present effects of longstanding racial dis- 
crimination,’** prudence counseled the maintenance of the race-exclu- 
sionary scholarships until the Office of Civil Rights issued its report 
with respect to UMCB’s compliance with Title VI of the Civil Rights 
Act of 1964.78 

The Court of Appeals reversed, holding that the scholarship program 
could not survive equal-protection challenge without a showing that 
the program was designed to redress some actual present effect of past 
racial discrimination.’*> Since the record contained no evidence of such 
present effects, the court reversed the grant of summary judgment and 
remanded the action to the district court for a determination as to the 
present effects of past discrimination at the UMCP.7* 

Finally, in Robinson v. Commonwealth,’®’ Robinson, a black student 
at the University of Massachusetts, sued University officials and the 
Commonwealth of Massachusetts under section 1983.7°* Robinson claimed 
that, after a baseball game, a group of white students beat him because 
of his race. Robinson argued that officials at the University failed to 
train and supervise the University police in crowd control and denied 
him police protection because of his race. 

The court of appeals affirmed the trial court’s order dismissing the 
complaint and denying Robinson’s motion to amend.’®® Robinson ap- 
pealed only the denial of his motion to amend and sue the officials in 
their individual capacities. The court investigated whether the proposed 
amendment alleged a cause of action. With regard to Robinson’s pro- 
posed due-process claim against University officials in their individual 
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capacities, the court rejected his argument that the officials’ alleged 
indifference caused the beating and reasoned that the State had no 
affirmative obligation to protect Robinson’s life, liberty or property 
against private actors.’”°° 

With regard to Robinson’s equal-protection claim against University 
officials in their individual capacities, the court found that Robinson 
did not allege sufficient facts to establish a cause of action. Robinson 
alleged that the police detained him while allowing white students to 
leave freely. Also, he claimed, they did not protect him from the white 
students after he broke free of the police. The court ruled these alle- 
gations insufficient to sustain a claim that University officials failed to 
protect Robinson because of his race.’ 


B. Gender 


The United States Supreme Court decided a case which, though 
involving a high school, carries enormous implications for higher 
education. In Franklin v. Gwinnett County Public Schools,’** the Court 
held that a plaintiff asserting a private right of action under Title [X’® 
of the Education Amendments of 1972 can recover money damages. 
The student-plaintiff alleged that she had been sexually harassed by a 


male teacher at a high school operated by the defendant school sys- 
tem.’”%* The teacher resigned after the school agreed to stop investigating 
his conduct if he left. The student then sued the school district under 
Title IX. The district court dismissed the complaint, holding that Title 
IX did not authorize a damages award,’ and the appellate court 
affirmed.” 

In reversing, the Supreme Court started with the proposition that 
federal courts can use any available remedy to cure the wrong done.”°’ 
The Court then dismissed the school district’s arguments against ap- 
plying the general rule in Title IX cases. First, the Court found that 
the separation-of-powers doctrine was not violated.”** Second, the Court 
held that a statute based on the Spending Clause could allow for damage 
awards when the violation was intentional.” Finally, the Court held 
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that relief in Title IX cases should not be limited to backpay and 
prospective relief, as the United States argued in its brief.*° 

In United States v. Virginia,®*" the federal government sued the State 
of Virginia under Title VI of the Civil Rights Act of 1964.%? The suit 
alleged that the Virginia Military Institute’s policy of admitting only 
males violated the Equal Protection Clause of the Fourteenth Amend- 
ment.® The district court ruled that VMI’s policy provided general 
benefits of single-sex education. Furthermore, Virginia’s interest in 
diversity was furthered by VMI’s male-only admissions, and its refusal 
to admit women was substantially related to this goal.*™ 

On appeal, the Fourth Circuit agreed that single-sex education did 
provide certain general benefits and that admitting women to VMI 
would greatly change VMI’s mission.** The court concluded, however, 
that Virginia’s interest in diversity did not explain why Virginia offered 
the VMI-type of education only to men.®* The court therefore vacated 
the district court’s decision. While the Fourth Circuit did not order 
VMI to admit women, it did order Virginia to implement a plan 
conforming to the Equal Protection Clause.*°” 

In Cook v. Colgate University,* former members of Colgate Univers- 
ity’s women’s ice-hockey team brought suit under Title IX against the 
University after it denied the team varsity status. They also claimed 
violations of their Fifth and Fourteenth Amendment rights.®° 

The women unsuccessfully petitioned the Colgate Committee on 
Athletics four times. The University offered four justifications: (1) 
women’s ice hockey is rarely played at the secondary-school level; (2) 
the NCAA does not sponsor a championship; (3) in the East only fifteen 
colleges play the game; and (4) the program would be expensive. At 
trial, the University added two reasons: lack of ability by the team 
members and lack of general student interest in the sport.*”° 

The district court applied the burden-shifting analysis of McDonnell 
Douglas Corp. v. Green,®"' used in Title VII cases, to determine whether 
Colgate violated Title IX. The plaintiffs established a prima-facie case 
of discrimination by showing that they had not been provided with 
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equal athletic opportunities.**? The court found pretextual all of the 
University’s reasons for refusing to grant varsity status except that 
relating to the program’s cost. This legitimate concern, however, did 
not justify gender discrimination.** 

Therefore, the court ordered that Colgate grant varsity status to the 
women’s ice hockey team and provide it equivalent athletic opportu- 
nities. The court refused, however, to specify requirements for Colgate 
and pointed out that equal opportunity did not necessarily entail equal 
funding.®"*[In 1993, the Second Circuit vacated the judgment on grounds 
of mootness.***} 


C. Handicap 


During 1992, the courts resolved several issues related to the hand- 
icapped, including reasonable accommodation; state funding for inter- 
preters; constructive dismissal; and standing to challenge a university 
policy on parking. In Wynne v. Tufts University School of Medicine,**® 
the Court of Appeals for the First Circuit revisited a case*” involving 
a medical student who had been dismissed from Tufts after failing a 
written multiple-choice biochemistry examination. The student claimed 
that Tufts discriminated against him on the basis of his cognitive deficits 
when it refused to test his proficiency in biochemistry by means other 
than a multiple-choice format*® and, further, that Tufts’ reasons for 
denying him accommodation were pretextual.**® In support of its motion 
for summary judgment, and in response to the test outlined by the 
Court of Appeals in an earlier hearing of the case,**° Tufts submitted 
six affidavits that outlined its reasons for refusing to offer an alternative 
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813. Id. at 750. 
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816. 976 F.2d 791 (1st Cir. 1992), cert. denied, 113 S. Ct. 1845 (1993). 
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summary judgment in Tufts’ favor. See Wynne v. Tufts Univ. School of Medicine, 932 
F.2d 19 (1st Cir. 1991) (en banc). 

818. 976 F.2d at 793. 

819. Id. 
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to the multiple-choice examination.**' These affidavits documented the 
importance of biochemistry in a medical school curriculum; explained 
why Tufts considered the multiple-choice format to be the fairest test 
of a student’s mastery of biochemistry; and detailed the background 
against which the multiple-choice tests were administered to Wynne.*®?? 

The court affirmed the lower court’s grant of summary judgment and 
held that Tufts’ failure to offer Wynne an alternative format did not 
constitute a failure to make reasonable accommodation for his handi- 
capping condition.®** The court found that Tufts’ affidavits ‘‘demythol- 
ogized the institutional thought processes leading to its determination 
that it could not deviate from its wonted format to accommodate 
Wynne’s professed disability.’’** The court found Wynne’s evidence 
that another medical school did not utilize multiple-choice questions 
when testing dyslexic students irrelevant; Tufts had undertaken a dil- 
igent assessment of the available options and made a rational decision 
that no further accommodation could be made for Wynne without 
imposing an undue hardship on the school’s academic program. In 
addition, the court noted that Tufts had gone to great lengths to help 
Wynne by allowing him to repeat his first year of school, furnishing 
him access to tutoring and taped lectures, and allowing him to take 
untimed examinations.®*° Finally, regarding Tufts’ alleged pretextual 
reasons for not making further accommodations for Wynne, the court 
found that Wynne’s charges were unsubstantiated conclusions that 
could not forestall summary judgment.*° 

In Indiana Department of Human Services v. Firth,*’ Firth, a deaf 
student at Notre Dame Law School, applied to the Office of Vocational 
Rehabilitation (OVR) for assistance in defraying the cost of an interpreter 
for his law classes. Initially he was determined eligible for assistance, 
but when he chose to replace with a more expensive interpreter the 
interpreter provided for him, he was denied assistance for the additional 
costs. Firth appealed the decision. At his first two administrative 
hearings, Firth was found to qualify for OVR funding, and the hearing 
officer ordered that OVR bear the cost of the more expensive inter- 
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preter.*?° The director of OVR, however, denied eligibility. The trial 
court reinstated the hearing officer’s decision and also ordered that 
OVR provide Firth with ‘financial assistance toward ... law school 
training.’’®°° The Department appealed the decision. 

The Department argued that Firth was ineligible for OVR funding 
under the Rehabilitation Act of 1973°** because his handicap did not 
substantially impede his present ability to obtain employment.**? The 
appellate court disagreed, pointing out that almost all handicapped 
persons are capable of being employed in some manner; Congress did 
not intend to deny assistance to all but the most severely handicapped. 
Rather, the court determined that Congress intended to assist people 
‘‘whose handicap inhibits their power to ‘maximize’ employabil- 
ity ....’’883 The court held that Firth’s handicap inhibited him from 
reaching his vocational goals, thus rendering him eligible for OVR 
assistance despite his present employability as a writer. The court 
remanded to the Department the issue of which services Firth should 
receive .°* 

In Wood v. President and Trustees of Spring Hill College,**> Wood, 
a schizophrenic student at Spring Hill College, sued the College, alleg- 
ing a violation of section 504 of the Rehabilitation Act.*** After learning 
that she was admitted for the spring term, Wood moved into a dormitory 
room, registered, attended classes for one week, and then withdrew 
from the College.*” She alleged that the College began treating her in 
a hostile manner after it learned during the first week of school that 
she was schizophrenic. Wood asserted that the College made her feel 
so unwelcome that she felt compelled to withdraw and thus construc- 
tively dismissed her due to her handicap.*** The College, however, 
maintained that it only encouraged Wood to defer her admission until 
the fall semester so that she could enroll in the College’s remedial 
summer classes. The College also claimed that it held open a position 
for Wood in its summer and fall programs.**® Wood did not re-enroll 
for either the summer or fall semester. After a jury verdict in favor of 
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the College, Wood appealed, challenging the jury instructions with 
respect to the claim under section 504.*° 

The Court of Appeals for the Eleventh Circuit upheld the district 
court’s instructions to the jury. The district court charged the jury that, 
in order to award damages, it must find that Wood’s dismissal resulted 
from ‘‘intentional discrimination or discriminatory animus.’’**’ Al- 
though the Eleventh Circuit had not definitively concluded under what 
conditions money damages were available under section 504,**? the trial 
court followed a number of decisions within the Circuit holding that a 
plaintiff invoking a disparate-treatment theory under section 504 must 
prove intentional discrimination or bad faith in order to recover com- 
pensatory damages.***? The Eleventh Circuit held, therefore, that the 
district court’s instruction did not constitute reversible error.*** 

In Madsen v. Boise State University,*** finally, John Madsen, a student 
at Boise State University, sued the University under section 1983. 
Madsen alleged handicap discrimination because the University offered 
free non-handicap, but not free handicap, parking permits on campus.*** 
While Madsen made several calls to various offices in the University, 
he applied for neither a permit nor a waiver of the permit fee.**’ Instead, 
he filed a complaint with the United States Department of Education, 
Office of Civil Rights, alleging that the University had discriminated 
against him by charging him fifteen dollars for a handicap parking 
permit. Although the Office of Civil Rights found that the University’s 
parking policies did not comply with the Rehabilitation Act®*, it could 
not conclude that the University had discriminated against Madsen 
since he had never actually applied for a free permit.**® Madsen then 
sued in federal court, seeking damages. The district court dismissed 
the action for failure to state a claim.®° 

The Court of Appeals upheld the dismissal. Following a long line of 
cases, the court held that one who fails actually to apply for the defined 
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benefit lacks standing to challenge the policy that purportedly precludes 
that benefit.** The court provided several reasons for requiring the 
plaintiff to confront the challenged policy directly. First, that confron- 
tation highlights the legal controversy at issue and sharpens the precise 
nature of the injury and the relief sought.*? In the instant case, the 
court would be forced to speculate whether the real dispute concerns 
a claim that Madsen should be entitled to a free permit to park in any 
on-campus handicap space or that the University should provide some 
‘handicap spaces accessible with a no-fee permit.*** Second, requiring 
the plaintiff actually to confront the policy ensures that only those 
individuals who cannot resolve their disputes without judicial inter- 
vention seek relief in court. In the instant case, the University estab- 
lished a system to respond to parking complaints, but, absent a formal 
application, could not be aware of problems such as Madsen’s.*4 


XII. MISCELLANEOUS 


A. Taxation 


In Johnson City Medical Center Hospital v. United States,*° the 
plaintiff sought a refund of Federal Insurance Contribution Act (FICA) 


taxes paid in connection with services rendered by student nurses. The 
court held that Congress intended to except services of student nurses 
from the definition of ‘‘employment’’ only when three conditions were 
met: (1) the employment was substantially less than full-time; (2) the 
total earnings were nominal; and (3) the services performed by the 
student were incidental to the student’s training.*°* The court found 
that the students’ services did not meet the third condition because 
they received no academic credit for their work and because the services 
were sporadic and unconnected to any plan of education.**’ The court 
also found that the students’ earnings exceeded nominal wages.** 
Therefore, the court denied the refund, concluding that the students’ 
service constituted ‘‘employment’’ under the Tax Code.**? [In 1993, the 
Sixth Circuit affirmed .**°] 
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In Bexar Appraisal v. Incarnate Word College,** the Appraisal District 
appealed the finding of the lower court that a building owned by 
Incarnate Word College and used as a residence for the College President 
qualified for a tax exemption.’ The President resided in the house, 
but the College also used it for non-residential purposes such as meet- 
ings, workshops, fund-raising, and entertaining.*** The College retained 
total control over the functions at the house. 

The Texas Property Tax Code allowed exemptions for property ‘‘rea- 
sonably necessary for the operation of the school’’ and ‘‘used exclu- 
sively for educational functions.’’*** The court recognized that language 
granting exemptions from taxation must be strictly construed. The court 
also cited a Texas Supreme Court decision emphasizing that ‘‘exemp- 
tions from taxation are not favored by the law and will not be favorably 
construed.’’*®5> The College had the burden of clearly showing that the 
house was used exclusively for educational purposes and that the house 
was reasonably necessary for the operation of the ‘‘school’’.*®* The court 
held that the residential use of the house did not meet the standard 
required by the Tax Code. Therefore, the lower court’s ruling was 
reversed.®°” 


B. Antitrust 


In 1992, two important actions took place under the antitrust laws; 
the first challenged arrangements concerning financial aid and the 
second challenged restrictions on athletic eligibility. In United States 
v. Brown University,*® the United States alleged that various colleges 
and universities across the country were violating section 1 of the 
Sherman Act®®® by collectively determining the amount of financial aid 
they would award to students. All of the institutions except the Mas- 
sachusetts Institute of Technology (MIT) consented to a court judgment 
against them. After a non-jury trial, MIT was found guilty of violating 
the Sherman Act. 

The institutions in the Ivy League and MIT (Ivy Overlap Group) had 
shared financial information concerning admitted candidates in an 
annual meeting at which the institutions would agree on a family- 
contribution figure for each candidate.*” This meeting ensured that an 
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individual applicant accepted by more than one of the Ivy Overlap 
Group would receive the same offer of financial aid from each.*”! MIT 
claimed that this practice was exempt from antitrust liability because 
it was non-commercial.*”? The court rejected this argument, pointing 
out that MIT had an operating budget of approximately $1.1 billion 
and an endowment of $1.5 billion, and that it charged its students fees 
in exchange for the educational services.*®’* 

Though the court found that the Ivy Overlap Group had participated 
in a form of price-fixing that would ordinarily be deemed per se 
unreasonable, it applied the ‘‘Rule of Reason’’, which requires that the 
court determine whether the restraint on commerce in question ‘‘is one 
that promotes competition or one that suppresses competition.’’®’* The 
court then held that no reasonable person could conclude that the Ivy 
Overlap Group’s financial-aid process did not suppress competition.®”® 
The court noted that the agreement among the Ivy Overlap Group 
purposely removed price considerations and price competition from the 
awarding of financial aid to prospective students and was so inherently 
suspect that the court was not required to complete an elaborate industry 
analysis of the impact of the Group’s agreement.®’® 

The court rejected MIT’s contention that only through the elimination 
of competition in the awarding of financial aid could the Ivy Overlap 
Group allocate resources among students to ensure that the institutions 
attracted the ‘‘best and the brightest’’ students. The court found no 
evidence that absent the Group’s agreement the institutions’ policies of 
need-blind admission and need-based aid would be impossible.®” [In 
1993, the Third Circuit reversed.®’*] 

In Banks v. National Collegiate Athletic Association (NCAA),®” a 
college football player sued the NCAA, alleging that the NCAA’s no- 
draft and no-agent college-eligibility requirements violated section 1 of 
the Sherman Act. The player brought suit after he entered the profes- 
sional football draft and was not selected.*° After the draft, Banks 
wanted to play one more year of college football to enhance his chances 
of being drafted the next year, but, because he had already entered the 
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draft, his college eligibility terminated.**: The district court granted the 
NCAA’s motion to dismiss, stating that Banks did not ‘‘suggest what 
anti-competitive effects result from either restraints in the football labor 
market or the group boycott.’ 

The Seventh Circuit first held that Banks could not now represent 
the class in a class-action suit, because his claim was not unlikely to 
evade future review by becoming moot.** The Seventh Circuit found 
that Banks had 120 days to pursue his complaint, but he had waited 
until eight days before his claim became moot.®* Therefore, another 
plaintiff could make a more timely claim and have his complaint heard 
before it became moot. 

The appellate court then affirmed the district court’s decision on the 
antitrust claim.*** The court stated that a fundamental requirement of 
a Sherman Act violation is a ‘‘sufficient allegation of anticompetitive 
effects that would result or have resulted from the defendant’s actions; 
the absence of such allegations is ordinarily fatal to the existence of a 
cause of action.’’**® The court agreed with the district court that Banks 
failed to allege a competitive impact on an identifiable market. 

Although Banks’ complaint failed to allege an anticompetitive effect 
on a discernible market, the court stated that Banks could have alleged 
a Sherman Act violation by adopting the dissent’s ‘‘term of employ- 
ment’’ reasoning.®®” This would require that the plaintiff show that the 
no-draft and no-agent rules are ‘‘terms of employment that diminish 
competition in the employment market (i.e., college football).’’*** Al- 
though pleading this argument would survive a motion to dismiss, the 
majority made clear that it did not agree with the ‘‘term of employment”’ 
argument.®*° Instead, the majority found the no-draft and no-agent rules 
essential to ‘‘preserve the amateur status of college football.’’*°° The 
court believed a line must be drawn between professional and college 
football and these rules, along with other NCAA eligibility require- 
ments, emphasized the academic priorities of. the NCAA.®” 


C. Criminal Statutes—Alcohol and Drugs 


In separate criminal cases, state appellate courts required strict proof 
of the alcoholic content of beer served to minors and held that a statute 
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prohibiting drug sales near a ‘‘school’’ applied to an urban college. 
The Illinois Supreme Court upheld, in People v. Anderson,®” a 1901 
state statute making hazing a criminal offense. The defendants, student 
members of a lacrosse club at a state university, were charged under 
the hazing statute®”® after one of their initiates died of alcohol poisoning 
during an initiation ceremony. The lower court dismissed the hazing 
charges as a violation of the first and fourteenth amendments of the 
United States Constitution.*™ 

The Illinois Supreme Court addressed the defendants’ Constitutional 
arguments and reversed the lower court. First, the court rejected the 
argument that the statute was overbroad so as to infringe on protected 
speech.®® In rejecting this argument, the court found that the statute 
was intended to deter reckless (or worse) conduct, and was not an 
absolute-liability offense.®°* Next, the court found that the term ‘‘injury”’ 
as contained in the statute referred only to physical injury.*°” The 
statute, thus interpreted by the court, ‘‘reaches only conduct which 
recklessly, knowingly or intentionally results in the bodily injury of a 
person.’’** This reading did not infringe upon protected speech. 

The defendants also argued that the statute was too vague to satisfy 
due process. The court held that the defendants received fair warning 
under the statute because it clearly applied to students®” and the terms 
creating the substantive offense (i.e., ‘‘amusement’’, ‘‘holding up’’, 
‘‘ridicule’’) were defined using everyday language found in a diction- 
ary.°° Also, the statute was clear enough to ensure fair enforcement. 

In Commonwealth v. Tau Kappa Epsilon, the Pennsylvania Su- 
preme Court reversed the conviction of eleven fraternities for furnishing 
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beer to minors.°* The state Liquor Code required the prosecution to 
show that the beverages served to the minors contained at least one- 
half percent alcohol by volume.™ At the trial, the prosecution never 
presented evidence relating to chemical analysis. Instead, the state 
relied on the testimony of the undercover agents to the effect that the 
beverages they were served tasted like beer.%° The court held the 
evidence insufficient to sustain the criminal convictions because the 
alcoholic content was not proven beyond a reasonable doubt.% Since 
the percentage of alcohol by volume was an element of the offense, the 
prosecution should have simply tested the beverages served at the 
parties to determine the alcoholic content. 

In People v. Owens,” the State appealed the trial court’s holding 
that a statute making it a separate felony to sell drugs within ‘‘1,000 
feet of the real property comprising any school’’®* did not apply to an 
urban college. The appellate court refused to apply the rule of lenity, 
as the trial court had, in interpreting the meaning of ‘‘any school.’ 
The students who attended the college were ‘‘young persons of college 
age’’° that were intended by the legislators to be protected by the 
statute. 


D. Athletics®° 


In NCAA v. Miller,°"' the Nevada State Legislature enacted a statute 
that, in effect, would require the NCAA to alter its procedures for 
investigatory hearings.**? The NCAA claimed that the statute was void 
under both the Commerce and the Contract Clauses of the Constitu- 
tion.°?% 

The district court determined that the activities of the NCAA do, 
under the Commerce Clause, involve interstate commerce. The ‘‘prod- 
uct’? marketed by the NCAA is intercollegiate competition: Every year 
the NCAA oversees division championships, controls bids for television- 
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broadcasting rights, schedules games and tournaments requiring that 
teams be transported across state lines, and regulates national recruit- 
ing.°* The court then applied a two-tiered approach to determine the 
validity of the statute.*’® First, the court found that the statute was not 
invalid per se because it did not favor in-state interests over out-of- 
state interests.°* But the statute failed the ‘‘balancing’’ approach: Al- 
though it protected a legitimate local public interest—affording due 
process safeguards to Nevadans—it significantly burdened the NCAA’s 
objective of maintaining a ‘‘level playing field’’ within intercollegiate 
athletics."”” This improper burden on interstate commerce violated the 
Commerce Clause. 

Additionally, the contractual relationship between the NCAA and the 
Nevada member institutions triggered review under the Contract Clause. 
The statute’s impairment of this relationship was found substantial; the 
NCAA would no longer be as effective in attaining nationally uniform 
compliance with its rules due to differing state procedural requirements 
for disciplinary hearings.** Because no important public purpose jus- 
tified this impairment, the statute was unconstitutional.” 

In Conard v. University of Washington,*?° two former students, re- 
cruited to play football at the University of Washington, received offers 
of athletic scholarships for three consecutive quarters beginning in the 
fall of 1983.9: After several incidents involving the police and warnings 
from the football coach,°?? the players’ scholarships were not renewed 
for the 1986-87 academic year.*? The two former players sued the 
University for breach of contract in failing to renew their financial-aid 
awards and the University and its football coach for interference with 
contractual relations.°?* The trial court granted summary judgment in 
favor of the University and dismissed the suit.°?> The court of appeals 
affirmed regarding breach of contract and interference with contractual 
relations, but held sua sponte that the players had a constitutionally 
protected entitlement to the renewal of their scholarships.***® The ap- 
pellate court also reversed the dismissal of one student’s complaint 
against the University and remanded the case for an adversarial hear- 
ing.%” 
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The Washington Supreme Court found that the University’s nonre- 
newal of the players’ scholarships did not violate due process under 
the federal constitution because the players did not have a protected 
property interest in the renewal of their scholarships.°® The court 
outlined three manners in which the players’ legitimate claims of 
entitlement to the renewal of their scholarships could be created. 

First, the claim of entitlement could be created by the terms of a 
contract. The court found the terms of the scholarship contracts insuf- 
ficiently definite to establish a claim of entitlement to a renewal of the 
scholarships.*° Second, the court said that a legitimate claim could be 
established if the players showed a mutually explicit understanding 
that the scholarships would be renewed so long as the players complied 
with certain rules.*° The court found the terms used in the NCAA and 
the University guidelines too broad and insufficiently specific to create 
‘‘a mutually explicit understanding that plaintiffs’ cumulative pattern 
of misconduct would not constitute’ conduct sufficient to justify non- 
renewal. 

Finally, the court said that procedural guarantees may create protected 
property interests if they are sufficiently definite to guide the discretion 
of the decision maker.**? The Court held that though the NCAA con- 
stitution and the policies-and-procedures manual of the Department of 
Intercollegiate Athletics did provide for a hearing and due process, 
there were no articulable standards in these documents.*** Therefore, 
the Court found that the discretion of the decision maker was not 
sufficiently limited to create a protected property interest.°* 


E. Attorney’s Fees 


In Farrar v. Hobby,*** the Supreme Court examined the qualifications 
of a ‘‘prevailing’’ party with respect to the awarding of attorney’s fees 
in civil-rights actions. Farrar had operated the Artesia Hall school in 
Texas. After a student at the school died, the State of Texas obtained 
a temporary injunction closing the school, and the State’s Lieutenant 
Governor, William P. Hobby, Jr., participated in the injunction proc- 
ess.°° Farrar alleged that he had been deprived of liberty and property 
without due process by means of conspiracy and malicious prosecution 
aimed at closing his school.**” Through special interrogatories the jury 
found that the defendants had conspired against Farrar and that Hobby 





. at 26. 
. at 22-23. 
. at 23. 
. at 23-25. 
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had deprived Farrar of a civil right, but the jury also found that these 
acts did not proximately cause any damages suffered by Farrar.*** The 
trial court then dismissed the case and had the parties bear their own 
costs. 

The Fifth Circuit affirmed the ‘failure to award compensatory or 
nominal damages regarding the conspiracy, but remanded for entry of 
judgment against Hobby for nominal damages because he had deprived 
Farrar of a civil right.%° 

The plaintiffs then sought attorney’s fees under section 1988 of Title 
42, which the district court granted. A divided Fifth Circuit panel 
reversed the fee award, holding that Farrar was not a prevailing party 
and was therefore ineligible for fees.%*° 

The Supreme Court found that Farrar was indeed a prevailing party.**" 
The Court held that a plaintiff prevails if ‘‘actual relief on the merits 
of his claim materially alters the legal relationship between the parties 
by modifying the defendant’s behavior in a way that directly benefits 
the plaintiff.’’**? The Court deemed Farrar a prevailing party under this 
test because the judgment of nominal damages against Hobby had 
modified Hobby’s behavior by forcing Hobby to do something he would 
not otherwise have done.%** 

Nonetheless, the Court affirmed the denial of attorney’s fees: ‘‘When 
a plaintiff recovers only nominal damages because of his failure to 
prove an essential element of his claim for monetary relief, the only 
reasonable fee is usually no fee at all.’’** 

In Kissinger v. Board of Trustees of Ohio State University, a 
veterinary student who had challenged Ohio State University’s live- 
animal-surgery curriculum sought an award of attorney’s fees when the 
University agreed to implement an alternative curriculum after she had 
sued the University.°** The student had requested an alternate program 
because of her religious beliefs against performing surgery on live 
animals solely for educational purposes.” The University at first re- 
fused the request, but ultimately created a committee to develop an 
alternative curriculum.%® While the committee was developing the 
alternative curriculum, the University sent the student a letter advising 
her that an alternative curriculum would not be made available and 





938. Id. 

939. Id. at 570. 

940. . at 570-71. 

941. Id. at 575. 

942. Id. at 573. 

943. Id. at 574. 

944. Id. at 575 (citations omitted). 

945. 786 F.Supp 1308 (S.D. Ohio 1992). For a related matter, see id., 5 F.3d 117 (6th 
Cir. 1993). 

946. Id. at 1310. 

947. Id. at 1309. 

948. Id. 
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that she would have to complete the current curriculum, including the 
live-animal surgery.°** One month later, the student received another 
letter, stating that she could continue her studies at the University 
without performing the live-animal surgery.*° Instead of responding to 
the letter, the student filed suit and the University offered her an 
alternative curriculum.®* 

The student then sought attorney’s fees, arguing that she was a 
“‘prevailing party’’ under section 1988 of Title 42. The district court 
denied the fees.** The court applied the two-part test created by the 
Sixth Circuit: To be a ‘‘prevailing party’’ when a cause of action has 
terminated prior to trial, the party must show that (1) the lawsuit was 
causally related to obtaining the relief; and (2) there is a minimum 
basis in law for the relief obtained.*** The court found that the student 
had satisfied the first part of the test because the University, in a letter 
to the student, had stated that it would not change its policy, but 
subsequently changed the policy after the student had instituted her 
action.°** The court then held that the student did not satisfy the second 
prong of the test because it could find no basis in law for any of the 
student’s constitutional claims for the relief she had obtained. The 
court held that the University’s curricular requirements were not aimed 
at regulating religious beliefs;* that the student did not have a ‘‘fun- 
damental right’’ to an alternative curriculum;*”’ and that there was no 
connection between the student’s allegations of suppressed free speech 
and free association, on the one hand, and the relief she had obtained, 
on the other.°* 

Finally, the court noted that attorney’s fees should not be awarded 
when the award would be unjust.*® The court found that awarding the 
student attorney’s fees would be unjust because at the time of her 
enrollment the student knew of the University’s policy with respect to 


live-animal surgery and had stated that she had no objections to the 
practice.°© 


F. The Governor’s Appointment Power 


The Kentucky Supreme Court held, in Cowan v. Wilkinson, that a 
preliminary injunction preventing the Governor of Kentucky from ap- 
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pointing himself to the Board of Trustees of the University of Kentucky 
was issued improperly. The Governor, through a state statute, had the 
power to appoint members to the Board of Trustees.°%*? The Governor 
decided to appoint himself to a vacant position. The Kentucky At- 
torney General successfully obtained a preliminary injunction from the 
Kentucky Court of Appeals, arguing that the appointment violated the 
State’s public policy.%** The Governor appealed to the Kentucky Su- 
preme Court. 

The Supreme Court reversed, emphasizing that the use of a prelim- 
inary injunction was extraordinary.®® First, the Attorney General did 
not show that the harm would cause immediate and irreparable injury.** 
The court stated that ‘‘there is no clear showing of just exactly what 
harm will result from Wilkinson’s service as one of the sixteen trustees 
until a trial on the merits.’"°’ Next, the court emphasized that the 
Governor’s power to appoint trustees arose from a statute, one in which 
the legislature put no limits on the Governor’s power to appoint.* 
Accordingly, the court could not impose such a limitation under the 
guise of public policy.*® Finally, the court felt the Attorney General’s 
fears of a ‘‘wholesale self-appointment system’’ were not reasonable.°”° 


CONCLUSION 


The various components of the system of higher education continued, 
during 1992, vigorously to assert in the courts their respective interests. 
The courts in turn continued to play their crucial role in adjusting 
these competing interests. This interaction contributed to a clearer 
picture of the rights and responsibilities of these components. None- 
theless, as last year’s Annual Review observed and the cases in this 
year’s Review reflect, the dynamic nature of higher education precludes 
any significantly settled state of the law relating to colleges and uni- 
versities. This persistent, at times annoying, fact breathes life and, 
indeed, excitement into the work of those involved in the law of higher 
education. 











‘“WHERE Dip You Dic Up THAT OLD 
FossIL?’’: WILL UNIVERSITIES OWN THE 
RESEARCH SPECIMENS THAT THEY COLLECT 
OR PURCHASE? 


INTRODUCTION 


University paleontologists recently have expressed concern over intense 
governmental efforts to regulate the scientific study of paleontological 
resources. Congress has introduced legislation that would make certain 
fossils government property upon collection and would require govern- 
ment supervision of excavations carried out on federal lands.’ If the 
regulations are implemented, the government would be required to 
monitor the field work, preparation and scientific study of almost all 
paleontological activities undertaken by universities.” 

Proposed Senate bill 3107, The Vertebrate Resources Protection Act,° 
combined with appeals of the district court’s decision in Black Hills 
Institute of Geological Research v. Department of Justice,* will have 
broad implications regarding whether universities will be allowed to 
collect and purchase fossil specimens freely in the future. Moreover, the 
possibility that the government will bring criminal charges against the 
Black Hills Institute of Geological Research (Institute) could deter some 
paleontological research.5 





1. See discussion infra Part II(C). 

2. The terms ‘‘university’’ and ‘‘college’’ are used interchangeably and denote all 
institutions of higher education. 

3. S. 3107, 102d Conc., 2d Sess. (1992). It should be noted, however, that Congress 
is refining the bill as this Note goes to publication. As such, the reintroduced version will 
have a new bill number. 

4. 812 F. Supp. 1015 (D.S.D. 1993). Two Eight Circuit Court of appeals decisions on 
interlocutory appeals have left the case with a convoluted and checkered history. As a 
result, as the district court did in its most recent decision, Black Hills Ins. of Geological 
Research v. United States Dept. of Justice, 967 F.2d 1237 (8th Cir. 1992) will be referred 
to throughout this note as Black Hills I and Black Hills Ins. of Geological Research v. 
United States Dept. of Justice, 978 F.2d 1043 (8th Cir. 1992) will be referred to as Black 
Hills II. In Black Hills I the court denied the Institute a return of a fossil dinosaur seized 
as evidence in a criminal investigation. In Black Hills II the court upheld a district court 
ruling designating the South Dakota School of Mines and Technology as custodian of the 
fossil pendente lite. 

5. A federal grand jury investigating the Institute has met five times over the past 
year without returning an indictment. In addition to the government’s first raid of the 
Institute on May 14, 1992, (see discussion infra Part I) the government raided the Institute 
again on June 7, 1993. During the course of the raid the government seized even more 
bones from the Institute. Malcolm W. Browne, Dinosaur Institute Keeps Digging, N.Y. 
TIMES, July 27, 1993, § C, at 6. 
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The proposed legislation and legal action in regard to fossils have 
come about as a response to an ever-increasing public interest in prehis- 
toric life. This interest has been fueled by the media attention’ surround- 
ing an unprecedented number of extraordinary fossil discoveries over the 
past several years. In addition to stimulating the public’s interest, the 
media attention surrounding the discoveries has also crystallized the 
contrary positions of the government and many university paleontologists 
over the issue of fossil collecting. 

The government contends that fossil specimens and other paleontolog- 
ical items located on federal lands belong to the public rather than to 
scientific research institutions and private universities that discover them. 
It contends that the fossils should be preserved as part of the public 
heritage. 

On the other side of the argument are those university paleontologists, 
amateurs, and commercial collectors that contend fossils need to be 
actively collected in order to allow for scientific study. These individuals 
believe that the public heritage is best preserved by collecting fossils on 
a regular basis and storing the fossils in museums and in individual 
collections before they erode beyond collectability in the field, 

The government acted swiftly to make its position clear.* Pursuant to 
the Antiquities Act of 1906 (Antiquities Act), the government recently 
confiscated valuable fossil specimens that research institutions currently 


possess.® In addition, and in response to what it views as a growing 
problem, Congress has proposed the Vertebrate Resources Protection Act 
(VRPA). VRPA would render all fossil specimens hereafter found on 
government lands property of the United States.1° The recent flurry of 





6. The public’s preoccupation with fossils undergirded a recent public policy debate 
over fossil collecting sponsored by the governors of several northern plains states. At the 
conference the governors urged the participants to find and build upon areas of consensus 
in regard to fossil-hunting regulations. Quite remarkably, the late governor of South Dakota, 
George Mickelson, remarked that his office received more correspondence on the fossil 
conference than on any other conference topic sponsored in his past six years as governor. 
Fossits For THE FUTURE, NORTHERN PLAINS GOVERNOR’S CONFERENCE, Rapid City, S.D., Aug. 
24-26 1992. (Speech by the late Governor Mickelson of South Dakota). 

7. The controversy surrounding the Institute has been a feature story on national 
television and radio broadcasts. Some of the more prominent broadcasts which have 
discussed the dispute include; ALL THINGS CONSIDERED: OWNERSHIP OF DINOSAUR NAMED SUE 
DispuTED (National Public Radio broadcast, May 21, 1992) and PRIMETIME LIvE: A DINOSAUR 
NAMED SuE (ABC News Television broadcast, Jan. 7, 1993). 

8. See infra Part I. 

9. The seizure from the Institute of ‘‘Sue’’, a remarkable tyrannosaurus rex, has 
garnered the most media attention. See infra Part I. Federal agents also confiscated another 
remarkable dinosaur discovery last year. Swiss commercial collectors, believing that they 
were digging on private land, discovered an Allosaurus skeleton on Bureau of Land 
Management (BLM) land near Greybull, Wyoming. Federal agents, upon learning of the 
find, appropriated the fossil and donated it to the Museum of the Rockies in Bozeman, 
Montana. See The Government Attack on Fossil Collectors, Rock & GEM, Dec. 1992, at 9. 

10. Many significant paleontological finds are made on government land or on federal 
land held in trust by the government. The geological formations most conducive to the 
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governmental activity has not only alarmed university paleontologists 
and museum curators, but has resulted in a notable condemnation of the 
governmental actions by the scientific community." 

This Note discusses the laws affecting university ownership of pale- 
ontological resources, as well as attempts by the government to claim 
ownership of these invaluable resources. Part I reviews the Black Hills 
controversy and discusses its implications for universities. Part II analyzes 
both the statutes and regulations that currently affect the ownership of 
university collections and the proposed legislation that might modify the 
present system. Part III develops guidelines for university paleontologists 
in their pursuit of fossil specimens. 


I. THE BLACK HILLs CASES 


A. Facts 


On May 14, 1992, approximately thirty-five agents of the Federal 
Bureau of Investigation (FBI) and twenty National Guardsmen” seized a 





preservation of fossils occur on the arid lands of the western United States. These arid and 
infertile lands, ill-suited for agricultural or other economic purposes, nevertheless contain 
immense paleontological riches. 

Federal public lands are heavily concentrated in the fossil-rich western states of Arizona, 
California, Colorado, Idaho, Montana, Nevada, New Mexico, Oregon, Utah, Washington, 
and Wyoming. In fact, public lands constitute 49.7% of the land in these eleven states. 
GrorGcE C. CoccINs & CHARLES F. WILKINSON, FEDERAL PUBLIC LAND AND RESOURCES LAW 11 
(2d ed. 1987). 

11. The public outcry condemning the actions of the government has been substantial. 
Magazine articles have criticized the government’s response to the problem as heavy- 
handed. Sioux Me, Sue Me, What Can You Do Me, NEWSWEEK, May 25, 1992, at 83. 

However, a series of articles in the New York Times has educated many people outside 
of the field to the particulars of the controversy. University officials have been vocal in 
their critique of the Black Hills case. Dr. Robert Baker, a University of Colorado paleontol- 
ogist who protested the government’s seizure of the bones, stated, ‘‘I am reminded of the 
last scene of the Indiana Jones movie, Raider’s of the Lost Ark, in which the United States 
government having seized the ark of the covenant locked it away in a forgotten warehouse.” 
Malcolm W. Browne, F.B.I. Seizes Tyrannosaur in Fight on Fossil Custody, N.Y. TIMEs, 
May 19, 1992, at A1. 

In another article, Dr. John Osturm, a famous Yale University paleontologist, said: ‘‘Both 
commercial collectors and academic paleontologists need fossils, and there is nothing wrong 
with commercial collectors making an honest buck. Why can’t we help each other?’’ 
Malcolm W. Browne, A Dinosaur Named Sue Divides Fossil Hunters, N.Y. TIMES, July 21, 
1992 at C1. 

All reaction to the government’s seizure of fossils has not been unfavorable. In fact, some 
University paleontologists view the Black Hills case as an opportunity to encourage Congress 
to pass strict legislation regulating fossil collecting on public lands. Montana State Uni- 
versity paleontologist, Pat Leiggi, has endorsed the government’s action feeling that many 
for-profit collectors are driving prices of fossils beyond the reach of researchers. Leiggi 
said: ‘‘We will end up paying market prices for knowledge of past life [unless something 
is done about the problem].’’ Michael Milstein, Diggers Battle Over Ancient Bones, CHRISTIAN 
Sci. Monrror, Sept. 9, 1992, at 12. Another paleontologist from the University of California 
at Berkeley, William Clemmins, believes that fossils on government land should be protected 
as part of the ‘‘public heritage.”’ Id. 

12. Black Hills Inst. of Geological Research v. United States Dept. of Justice, 967 F.2d 
1237 (8th Cir. 1922). (Black Hills 1). 
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tyrannosaurus rex fossil from the Black Hills Institute of Geological 
Research (Institute) in Hill City, South Dakota. The Institute collects and 
prepares fossils for sale to museums, individual collectors and univer- 
sities.*° 

In 1990, the Institute located, purchased, and excavated the tyranno- 
saurus rex fossil on an Indian reservation near Faith, South Dakota. 
Paleontologists widely acknowledge that this fossil, named ‘‘Sue’’ after 
the women who discovered it, is the best tyrannosaurus rex ever found 
and perhaps the best paleontological discovery ever excavated in North 
America. Similar fossils, though not nearly as complete or well preserved 
as ‘‘Sue’’, have been sold for thousands of dollars. ‘‘Sue’s’’ value is 
estimated at several million dollars.’ 

After excavating the find for almost two weeks, the Institute paid an 
Indian rancher $5,000 for the right to remove the bones from his land. 
The rancher, a member of the Cheyenne River Sioux Tribe (Tribe), owns 
the property on the South Dakota Sioux Reservation in a trust arrange- 
ment with the federal government. Pursuant to this trust agreement, the 
government possesses the land of the rancher in a trust capacity under 
a patent deed. The Indian rancher elected to leave his title in the property 
with the United States in order to enjoy exemption from state and local 
property taxes. Under this arrangement, only the Bureau of Indian Affairs 
or the Secretary of the Interior can authorize a tribal member to transfer 
title or alienate any part of land held in trust.’® Neither the Institute nor 
the tribe member applied for any federal permits before removal of the 
specimen. 

Shortly after the Institute discovered and excavated ‘‘Sue’’, the Tribe 
protested the conduct of the Institute to the United States Attorney in 
South Dakota. The Tribe claimed an interest in the bones. In addition, 
the Tribe voiced broader concerns about unscrupulous fossil hunters 
trespassing on reservation land and taking valuable specimens from their 
property. In response, the government ordered the seizure of the dinosaur 
and other bones from the Institute until the ownership dispute regarding 
the dinosaur was resolved. The FBI seized the bones pursuant to an 
alleged violation of federal statutes and regulations banning the removal 
of antiquities from federal land without first obtaining proper permits.'® 

The federal government contended that the Institute illegally appro- 
priated the bones by failing to obtain the proper permits from the Bureau 
of Indian Affairs before excavating the dinosaur.’? Moreover, the federal 





13. The Institute’s client list includes the Yale Peabody Museum, the American Museum 
of Natural History, and the Smithsonian Institution. Jonathan Karl, The Fossil Gestapo, 
Sci., Jan. 1993, at 45. 

14. In Black Hills II, a witness described the fossil as a priceless paleontological find, 
copies of which could be sold for $100,000 after it had been carefully preserved. 812 F. 
Supp. at 1021. 

15. Id. at 1019. 

16. 967 F.2d at 1237. (Black Hills 1) 

17. 812 F. Supp. at 1020. 
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government, as does the Tribe, claimed a property interest in anything 
of value taken from federal land held under a federal patent deed. 

A week after the government seized the fossil, the Institute filed suit 
against the federal government to recover possession of the tyrannosaurus 
rex skeleton. The district-court judge denied the Institute a preliminary 
injunction requiring return of the fossil. On appeal, the Eighth Circuit 
upheld the lower court’s decision on grounds that the government 
properly confiscated the fossil as evidence in a potential criminal action." 
The Eighth Circuit rejected the appeal without addressing the Institute’s 
claim of ownership to the fossil, but it did remand the case for an 
evidentiary hearing as to the consequences of keeping the fossil under 
governmental supervision.’® 

On remand, the district court again denied the Institute custody pend- 
ing any further litigation and the Institute again appealed. The Eighth 
Circuit ultimately decided that the fossil should remain at the South 
Dakota School of Mines where the government has stored it pending 
possible further criminal and civil litigation.”° 


B. The District Court’s Ownership Decision 


After the court denied the Institute an injunction for return of the 
fossil, the case came to trial over the issue of ownership.?? The United 
States District Court for the District of South Dakota decided that the 
Institute did not acquire title to a possessory interest in the dinosaur 
from the rancher. The court ruled that the tribal member and the Institute 
should have applied for a permit entitling them to excavate the fossil 
lawfully.2? Ruling in favor of the United States government, the court 
denied the Institute ownership of ‘‘Sue’’, stating, ‘‘had there been such 
an application and secretarial approval, all these months of contention 
could have been avoided.’’?? The court further stated that ‘‘plaintiffs 
must assume much of the fault caused by their failure to conform their 
conduct to the federal laws and regulations.’’* 

The judge based his decision on the property status of the land on 
which the Institute excavated the specimen. In effect, the rancher could 
not convey all of the property rights himself, because he had conveyed 
the land in trust to the United States government more than twenty years 
earlier. 

The Bureau of Indian Affairs authorized the trust agreement between 
the government and the Indian rancher in 1969. The Bureau of Indian 
Affairs then filed it with the Bureau of Land Management (BLM). The 
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E Td. 
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agreement stipulated that the land on which the Institute discovered the 
fossil would be held in trust by the government for the sole use and 
benefit of the tribal rancher for a period of twenty-five years.2> At the 
expiration of the stipulated period, the United States would convey the 
same patent to the landowner or his heirs in fee. 

In the civil action to determine ownership of the fossil, the court 
addressed the issues without examining the various laws affecting own- 
ership of fossils found on federal lands. It is, however, important to 
remember that the government originally confiscated the tyrannosaurus 
fossil because of alleged violations of the Antiquities Act. Moreover, a 
federal criminal indictment, undoubtedly under the Antiquities Act, is 
expected in the case.” As such, appeals regarding the ownership of 
‘“‘Sue’’ could continue for years, and some lawyers believe the case may 
reach the Supreme Court.?” Finally, the court may also examine the 
complex governmental regulations involving fossil resource protection 
should the Antiquities Act fail judicial scrutiny. 


C. Importance of the Decision 


Although the Institute operates as a for-profit research organization, 
the district court’s initial decision that the fossil does not belong to the 
Institute will affect the manner in which universities collect and acquire 
research specimens in the future. The case has divided paleontologists 
and has brought a formerly obscure problem into sharp focus. The 
controversy over ‘‘Sue’’ has alarmed many university scientists who 
decry excessive governmental regulation of fossils excavated on public 
land.?8 

In summary, the Black Hills case may change the existing system of 
university fossil acquisition, which now relies heavily on the cooperation 
of amateurs, for-profit collectors and university paleontologists, by plac- 
ing restrictions upon the relationship between commercial collectors and 
university paleontologists. Congress, because of this debate over fossils, 
is poised to reconsider carefully proposed Senate bill 3107, the Vertebrate 
Paleontological Resources Protection Act (VPRA), regardless of any even- 
tual court decision in the Black Hills controversy. 





25. Id. at 1020. 

26. See supra note 4. 

27. Malcolm W. Browne, Fossil Belongs Not Just to the Ages But to the U.S., a Judge 
Declares, N.Y. Times, Feb. 5, 1993, § A, at 12. 

28. Kraig Derstler, a professor from the University of New Orleans, hopes that the 
Institute will win out over the government. Derstler has used the lab facilities at the 
Institute to prepare some of fossil discoveries. He states: ‘‘In my opinion, [the Institute is] 
the best in the business. They are much faster and more cost effective than most museums 
in collecting and preparing fossils for scientific and educational purposes.’’ Deborah A. 
Ein , A Dinosaur by Any Other Name, Lapmary J., Nov. 1992, at 24, 26. 
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Il. STATUTES AND REGULATIONS AT ISSUE 
A. The Antiquities Act 


1. Coverage 


In the Black Hills litigation, the government alleged that the Black 
Hills Institute of Geological Research violated the Antiquities Act. In 
fact, the government seized the tyrannosaurus rex pursuant to a warrant 
alleging probable violations of the Act.2® Government enforcement of the 
Act, however, has rarely been successful because of the amorphous 
standards and vague wording of the Antiquities Act.*° Specifically, the 
term ‘“‘object of antiquity’’ is not clearly defined in the language or 
legislative history of the statute. Whether, and to what extent, paleon- 
tological finds are protected by the statute is unclear. The language of 
the Antiquities Act is crucial because the often unnoticed distinctions 
between archaeology and paleontology may determine the outcome of 
the pending criminal case against the Institute. 

Implicit in the government’s seizure of ‘‘Sue’’ was the belief that 
fossils fall within the phrase ‘‘objects of antiquity’ as defined in the 
statute. Many professional paleontologists and legal commentators, how- 
ever, maintain that Congress designed the statute to protect only archae- 
ological objects related to past civilizations and the evidence associated 
with those civilizations, not fossils. Paleontologists argue that Congress 
intended the Antiquities Act to protect archaeological sites against ‘‘grav- 
erobbing’’ or looting and that therefore, the Act should not apply to 
fossil discoveries. In other words, the Antiquities Act, according to 
university paleontologists, protects only archeological remains and not 
paleontological remains. 

Archaeology and paleontology are two distinct disciplines. Paleontol- 
ogy resembles geology and biology, not archaeology. The differences in 
the disciplines manifest themselves in their starkly divergent research 
methods. Archaeological sites are best and most easily studied when 
they are left intact and in situ. These sites and associated relics are most 
productively examined in the field. The setting in which the artifacts 





29. See discussion infra Part I (B). 
30. Antiquities Act of 1906, ch. 3060, 34 Stat. 225 (codified at 16 U.S.C. §§ 431-433 
(1988)). Section 433 of the Antiquities Act states: 

Any person who shall appropriate, excavate, injure, or destroy any historic or 
prehistoric ruin or monument, or any object of antiquity, situated on lands owned 
or controlled by the Government of the United States, without permission of the 
Secretary of the Department of Government having jurisdiction over the lands on 
which said antiquities are situated shall, upon conviction, be fined in a sum of 
not more than five hundred dollars or be imprisoned for a period of not more 
than ninety days, or shall suffer both fine and imprisonment, in the discretion 
of the court. 
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are discovered is so important because even the placement of the artifacts 
yields invaluable clues about early human life. 

Archaeological sites provide information about human civilizations 
thousands of years old, while paleontological discoveries allow scientists 
to reconstruct non-human life as it appeared hundreds of millions years 
ago. Fossils are best preserved by collection, as they tend to disintegrate 
if they remain in the earth, and are best studied in a university classroom 
or museum. 


2. Case Law 


The paleontologists’ claims are bolstered by several cases interpreting 
the Antiquities Act. In United States v. Diaz,** the Ninth Circuit Court 
of Appeals found the wording of the Antiquities Act vague and hence 
violative of the due-process protection of the Constitution.*? 

In Diaz, a looter raided a cave containing ceremonial face masks. The 
Indians used these masks, which were of recent origin, for religious 
purposes.** Although the court determined that the statute protected 
objects pertinent to the Indian heritage, it held that the statute did not 
adequately define the word ‘‘antiquity’’. Hence, the court found the 
language inapplicable to a recently crafted object even though, under 
the broad policy penumbra of the Act, the ceremonial use of the object 


was protected by the statute. The Ninth Circuit reasoned that Congress 
did not adequately define such terms as ‘“‘ruin’’, ‘‘monument”’’, or ‘‘object 
of antiquity’. As a result, a person could not know with reasonable 
certainty whether particular conduct violated the law.** The Diaz decision 





31. 499 F.2d 113 (9th Cir. 1974). 

32. Id. at 115. 

33. In United States v. Diaz, 499 F.2d 113,114 (9th Cir. 1974), the government charged 
Diaz with appropriating ‘‘objects of antiquity situated on lands owned and controlled by 
the Government of the United States without the permission of the Secretary of Interior,”’ 
contrary to the Antiquities Act. 

Diaz had appropriated ceremonial face masks that he found in a cave on the San Carlos 
Indian Reservation. They were identified by a San Carlos medicine man as having been 
made in 1969 or 1970 by another medicine man personally known to him. A professor of 
anthropology at the University of Arizona testified as an expert on the religious systems of 
the Western Apache in Arizona. He testified that artifacts such as those appropriated by 
Diaz were used by the Apache Indians in religious ceremonies and that after the conclusion 
of ceremonies the artifacts traditionally were deposited in remote places on the reservation 
for religious reasons. 

The professor further testified that in anthropological terms ‘‘object of antiquity’’ could 
include something that was made just yesterday if related to religious or social traditions 
of long standing. In his opinion, the artifacts in the instant case were antiquities despite 
the fact that they were no more than three or four years old. 

34. The court acknowledged that the public interest in and respect for the culture and 
heritage of native Americans requires protection of their sacred places, past and present, 
against commercial plundering. However, the court argued that one must be able to know, 
with reasonable certainty, when he has happened on an area forbidden to his pick and 
shovel, and what objects he must leave as he has found them. The court could not find 
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rendered the Act useless for those within the Ninth Circuit’s jurisdiction, 
which includes the western states in which the majority of ‘‘antiquities’’ 
are unearthed.*® 

In contrast, the Tenth Circuit Court of Appeals has thus far upheld 
the constitutionality of the Antiquities Act and rejected the Ninth Circuit’s 
interpretation of the statute. In United States v. Smyer,** looters plun- 
dered ruins for a cache of artifacts. The court held that ‘‘antiquity’’ 
simply refers to ‘‘times long since past.’’ Using this approach, the court 
reasoned that ‘‘when measured by common understanding and practices, 
the challenged language conveys a sufficiently definite warning as to the 
proscribed conduct.’’? 

The split in the circuit courts and the minor criminal sanctions imposed 
by the Antiquities Act severely lessen its deterrent value. The pending 
Black Hills criminal case may completely nullify the Antiquities Act by 
further questioning whether paleontological discoveries can be ‘‘shoe- 
horned’’ into the term ‘‘objects of antiquity’’, as contained in the statute. 

California EX. KEL. Younger v. Mead*, further typifies the difficulty 
the government has applying the statute. Mead involved a dispute over 
the possession of a meteorite. In its decision, the Ninth Circuit held that 
the Antiquities Act gave the Secretary of the Interior broad discretionary 
power to dispose of objects of antiquity found on federal land under his 
jurisdiction.**® Although the case implies that a meteorite is considered 


an object of antiquity, the parties never explicitly raised the issue. Rather, 
the case focused on the power of the Secretary of Interior to choose one 
museum over another for display of the meteorite. The case is meaningful 
in that it provides yet another example of the myriad objects to which 
the term ‘‘object of antiquity’’ might apply. 





any definition of such terms as ‘‘ruin’’, ‘‘monument”’ or ‘‘object of antiquity’. Id. 

In this case, the court held that the statute did not give notice that the word ‘“‘antiquity”’ 
referred not only to the age of an object but also the use for which the object was made 
and to which it was put. The later subjects are not likely to be of common knowledge. Id. 

35. Id. 

36. 596 F.2d 939 (10th Cir. 1979). 

37. Id. at 941. 

38. 618 F.2d 618 (9th Cir. 1980). 

39. Id. The State of California and a county museum brought separate suits to prevent 
the removal from California of a 6,070 pound meteorite that was found on federal land in 
Southern California. The actions were consolidated and the United States District Court for 
the Central District of California granted the Secretary of the Interior’s motion to dismiss. 
The Court of Appeals held that: (1) the Antiquities Act gave the Secretary of Interior broad 
discretionary power to dispose of objects of antiquity found on federal land under his 
jurisdiction; (2) the Secretary did not violate applicable regulations by authorizing removal 
of the meteorite by the Smithsonian Institution; (3) the Secretary did not violate the 
Administrative Procedure Act by not holding a hearing before authorizing removal of the 
meteorite; (4) plaintiffs did not demonstrate the kind of interest in the meteorite which 
would entitle them to a hearing as a matter of constitutional right; (5) the Secretary’s 
decision to allow the Smithsonian Institution to remove the meteorite had a rational basis 
and was not invidious discrimination; and (6) the complaint did not state a claim for relief. 
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Just as the Ninth Circuit rendered the Antiquities Act of 1906 useless 
in Diaz, a future criminal prosecution reaching the Court of Appeals for 
the Eighth Circuit in the Black Hills litigation might similarly cripple 
the Act in that jurisdiction. If the Eighth Circuit follows the Ninth 
Circuit’s reasoning, the Act will be rendered substantially ineffective, as 
the Eighth Circuit, like the Ninth, contains a significant number of major 
archeological sites within its jurisdiction. 


B. The Archaeological Resources Protection Act of 1979 


In response to Diaz, Congress passed the Archaeological Resources 
Protection Act of 1979 (ARPA).*° ARPA is vital to an understanding of 
the proposed VRPA legislation because the statutes will mirror one 
another if VRPA is implemented. ARPA prohibits the unauthorized 
excavation of archaeological sites and artifacts on federally owned lands 
and establishes civil and criminal penalties for violators. The government 
did not utilize ARPA to seize evidence in the Black Hills case, because 
the language of the statute clearly does not protect paleontological finds. 
Rather, the statute safeguards only archaeological finds.* 





40. Archaeological Resources Protection Act of 1979, Pub. L. No. 96-95, 93 Stat. 721 
(codified as amended at 16 U.S.C. §§ 470aa-470mm (1988 & Supp. IV 1992). 

41. Paleontology is the study of prehistoric, nonhuman life and is most closely allied 
with geology and biology. Archeology is a subdiscipline of anthropology and is often 
confused with paleontology. Archaeology deals with the remains of past human populations; 
it is the systematic study of antiquities and is limited to the materials produced by mankind. 
Paleontology has developed techniques and procedures different from those of archeology, 
and the nature of paleontological collecting and the uses of collections are very different 
from those of archeology. 

Archaeology focuses on the cultural history of Homo sapiens. This history is usually 
measured in thousands of years, whereas paleontology deals with the history of life dating 
back 3.5 billion years. In the Old World, paleontological and archeological scales sometimes 
overlap because the history of the humans there dates back several million years. 

Archeology deals with the products of human activity and includes a broad spectrum of 
materials that range from arrowheads to pyramids, to ruined cities, and human bones. 
Because these remains are continuously exposed to weathering and erosion, and because 
until the industrial revolution comparatively few human beings lived on the earth at any 
one time, archeological materials are comparatively rare. Justifiably, all the remains and 
works of ancient peoples are regarded as having special value, and specific rules for their 
collecting and/or preservation are appropriate. However, paleontologists do not consider 
all fossils extremely valuable because the earth’s outer crust contains trillions of them. This 
very abundance permits the use of fossils to establish a chronology of earth history through 
the last 600,000,000 years by using the methods of biostratiography. Therefore, paleonto- 
logical specimens can be treated differently from archeological materials. 

Removal of archeological materials, be they tools, pottery, or dwellings, can diminish, 
or even destroy, the value of the site for future study. Often, sites are best preserved intact 
or in situ. Archeology is highly site specific, and inventories of varying scale are appropriate 
to the science. Paleontology is rock-formation specific, and large scale inventories are 
generally not practicable. Proper scientific collection of fossils ensures there preservation 
for future generations of scientists and for educational purposes. With some important 
exceptions, collecting does not foreclose use of the rock-formation for future study or as a 
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1. Purpose of ARPA 


Congress passed ARPA because the Diaz decision significantly im- 
paired the Antiquities Act and because the penalties under the Antiquities 
Act did not adequately deter individuals who destroy and improperly 
possess important archaeological finds. More important, Congress passed 
ARPA because archeological evidence of past human life is rare and 
rapidly disappearing. In fact, archaeologists advocating the passage of 
ARPA testified that over fifty percent of sites in western states had been 
destroyed as of the late 1970s through construction, mining, commercial 
looting, and individual treasure hunting.*? 

ARPA created strict criminal penalties for illegal disturbances of ar- 
chaeological sites and developed a framework for the protection and 
development of the nation’s archaeological resources.** Violators of the 
Antiquities Act may incur fines up to $500, or ninety days in jail, or 
both.** In comparison, violators of ARPA face criminal penalties of up 
to $100,000 or five years in prison for second convictions.** ARPA’s 
sanctions prevent violators from simply considering the penalties a cost 
of doing business. 


2. Problems Presented by ARPA 


ARPA presented problems inherent in statutes that attempt to provide 
a comprehensive program of resource protection. The lack of coordination 
between the federal agencies charged with administering the statute 
makes enforcement the primary problem. 

In many instances, the government has been unable to prosecute 
successfully those looters who are apprehended. More often, violators 
are not even apprehended by government officials. Fewer than fifty 
looters had been successfully prosecuted under the statute as of 1989. 
Implicit in this enforcement dilemma is the fact that federal agents 





source of additional fossils. 

The archeological excavation method using a system of grid units is seldom used in 
paleontology and then only in special situations that require a record of the placement of 
the individual bones or shells. BOARD ON EARTH SCIENCES, COMMITTEE ON GUIDELINES FOR 
PALEONTOLOGICAL COLLECTING, PALEONTOLOGICAL COLLECTING (National Academy of Science 
1987). 

42. Lorrie D. Northey, The Archaeological Resources Protection Act of 1979: Protecting 
Prehistory for the Future, 6 Harv. ENvTL. L. REv. 61, 65 (1982). 

43. Id. at 62. 

44. 16 U.S.C. § 433 (1988). ‘‘These penalties are, however, totally ineffective deterrents 
to looting. When prehistoric pots sell for $10,000 or more, most pot-hunters treat a $500 
fine as a mere business expense.’’ The Archaeological Resources Protection Act of 1979: 
Hearings on S.490 Before the Subcomm. on Parks, Recreation, and Renewable Resources 
of the Senate Comm. on Energy and Natural Resources, 96th Cong., 1st Sess. 91 (testimony 
of Robert B. Collins). See also Lorrie D. Northey, The Archeological Resources Protection 
Act of 1979: Protecting Prehistory for the Future, 6 Harv. ENVTL. L. REv. 61, 71 (1982). 

45. 16 U.S.C. § 470ff. 
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responsible for enforcing the statute must patrol thousands of acres of 
land each day. As a result, violators escape detection.*® 


C. The Proposed Vertebrate Paleontological Resources Protection Act 


The debate over the ownership of fossil resources has resulted in the 
proposal of Senate Bill 3107 - The Vertebrate Paleontological Resources 
Protection Act (VPRPA).*”? This broad new legislation, modeled after 
ARPA, aims to plug the gaps in resource protection left by the Antiquities 
Act and ARPA. 

Proposed Senate Bill 3107 would provide the corollary legislation to 
ARPA for the protection of paleontological resources. The proposed 
legislation would impose sanctions for the unauthorized excavation of 
paleontological or non-human-associated relics discovered on government 
lands. In effect, fossils, though more accessible and less rare than human 
artifacts, would be subject to the same type of limits that apply to 
archeological discoveries. Opponents of the proposed regulations argue 
that fossils are plentiful and that universities simply do not have the 
resources to collect all of the fossils that need to be collected before the 
elements render specimens scientifically useless.** As a result it remains 
unclear whether the underlying reasons that made ARPA necessary apply 
to fossils. 


1. Requirements 


VPRPA requires university paleontologists and researchers to comply 
with numerous regulations when collecting back-boned fossils on gov- 
ernment land. First, the legislation requires an institution to obtain a 
permit in order to excavate on federal land.*® In order to do so, the 
institution first needs to show that it qualifies as a ‘‘suitable institution”’ 
under the statute.®° Specifically, the academic paleontologist’s institution 
must have an established, well-maintained fossil collection,™ offer edu- 
cational programs in the field of paleontology, allow qualified scientists 





46. In the artifact-rich Four Corners region of the United States, it is conservatively 
estimated that three federal agents of the National Park Service, Bureau of Land Manage- 
ment, and the Forest Service have the responsibility of patrolling over one-hundred and 
four million acres of public lands. Annetta L. Cheek, Protection of Archaeological Resources 
On Public Lands: History of the Archaeological Resources Protection Act, in PROTECTING 
THE Past 33, 38 (George S. Smith & John E. Ehrenhard eds., 1991). 

47. S. 3107, 102d Cong., 2d Sess. (1992). 

48. ‘‘Museums and universities don’t have the resources to collect all the fossils’’ says 
Glen Rockers, president of the American Association of Paleontological Suppliers. Rockers 
goes on to say that ‘‘there isn’t a collecting season that goes by that I don’t see beautiful 
fossils that have been damaged. If someone isn’t there when a fossil starts [to weather out], 
it’s destroyed.’’ Suzanne Wade, The Fossil Fray, Lapwary J., Jan. 1993 at 55, 58. 

49. S. 3107, 102d Cong., 2d Sess. § 6 (1992). 

50. Id. § 4. 

51. Id. § 7. 
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access to its fossils, and not be affiliated with commercial fossil-hunting 
ventures.*? 

Second, universities can no longer obtain clear title to fossils collected 
on government lands by merely purchasing them from reputable com- 
mercial dealers.5* VPRPA stipulates that all vertebrate fossils discovered 
on government lands, no matter how obtained by universities, remain 
the property of the United States government.™ It remains unclear whether 
this part of the statute will apply to fossils already in the possession of 
universities before adoption of the Act. Moreover, universities will need 
to ascertain carefully whether the specimens they purchase were collected 
on federal lands, in compliance with government standards, or on private 
lands, where the regulations do not apply. Each specimen must be traced 
to the land from which a collector excavated it to ensure the institution 
legally procured it. 


2. Analysis 


At first glance, the threshold requirement that the institution be ‘“‘suit- 
able’’ does not seem difficult for universities to meet. Upon closer 
inspection, however, the proposed Act presents several practical diffi- 
culties for universities. 

Under VRPRA, universities must carefully store and maintain their 


collections in accordance with government-mandated standards and will 
be liable for any damage to vertebrate fossils collected on federal land.* 
Thus, a mishandled or improperly prepared fossil could cost a university 
thousands of dollars. Moreover, a seemingly insignificant clause in the 
proposed bill requiring fossils to ‘‘remain in the vicinity of the site’’™ 
will greatly limit the institutions to which significant finds can be 
dispensed. For example, it is unclear whether a fossil discovered in 
South Dakota can be displayed in an institution outside the Northern 
Plains area. Perhaps most important, the new legislation precludes uni- 
versities from purchasing specimens from commercial businesses which 
locate and prepare fossils for scientific study. 

Another provision of the bill defines a suitable institution as ‘‘a college 
or university that has no direct or indirect affiliation with a commercial 
venture that engages in the collection of fossils.’’ *’ This provision would 
likely lead to litigation. A suitable institution is allowed to contract for 
the commercial excavation services as long as the resources remain the 
property of United States, but the bill fails to recognize that paleonto- 
logical collections of many universities are rife with specimens purchased 
from commercial dealers. Thus, some university scientists fear that the 
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bill will stifle research if paleontologists become fearful of procuring new 
specimens on the open market. 

The bill also addresses the enforcement problems involved with ARPA. 
VRPRA provides incentives for individuals to report alleged violations 
of the law and further rewards these individuals when that information 
leads to arrest of violators.** This section of the bill conflicts with the 
goal of science to further knowledge through the sharing of scientific 
data in a non-adversarial, but competitive manner. In effect, this section 
might encourage paleontologists to keep new discoveries or purchases 
from their colleagues for fear of raising governmental suspicion as to the 
origin of the specimens. 

Proposed Senate Bill 3107 contradicts prior recommendations made by 
the National Academy of Science (NAS) regarding paleontological re- 
search.®® The NAS, charged with examining the extent to which federal 
land managers should control or restrict fossil collecting on federal land, 
concluded that ‘‘no scientific purpose is served by special systems of 
notification before collecting and reporting after collecting because these 
functions are performed well by existing mechanisms of scientific com- 
munication. From a scientific viewpoint, the role of the land manager 
should be to facilitate exploration for, and collection of, paleontological 
materials.’’®° The NAS recommendations place science and research first 
in the analysis of the evidence concerning the merits of unrestricted 
paleontological collecting on government land. The NAS realized that 
restricting collecting could have sobering effects on research as scientists 
and amateurs alike would be wary of digging on federal land unless 
their efforts were explicitly sanctioned by the government. 


II. GuImDELINES FoR UNIVERSITY PALEONTOLOGISTS 


The most important lesson for university paleontologists to learn from 
the battle over the tyrannosaurus rex fossil is the importance of investi- 
gating the status of the land on which they hope to procure fossil 
specimens. Specifically, in the Black Hills case, the owner of the land 
on which the Institute located the fossil owned only a portion of the 
rights in the land. Consequently, the Institute needed both federal and 
Indian permits to excavate the fossil.*? The case demonstrates the need 
for universities to acquire the necessary permits and land-title information 
before adding specimens to their research collections. 

Universities must also investigate dealers in commercial fossils to 
ensure that the dealers excavate in accordance with government regula- 
tions. In effect, before the purchase of a specimen, universities will need 





. S. 3107, 102d Cong., 2d Sess. § 9 (1992). 
. See supra note 41. 
. Id. 
. Malcolm W. Browne, A Dinosaur Named Sue Divides Fossil Hunters, N.Y. TIMES, 
July 21, 1992 at C1,1. 
62. See supra Part I(B). 
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to establish a chain of title, beginning with commercial excavation, to 
protect themselves against custody battles over a fossil in their possession. 
In this regard, a university must scrutinize the commercial collectors 
with whom they do business. Universities should strive to deal only 
with reputable commercial dealers. Reputable commercial fossil dealers 
are those who have consistently demonstrated a willingness to adhere to 
government fossil-hunting regulations. In addition, reputable commercial 
dealers may be identified by their consistent effort to share information 
on their new discoveries. 

Universities should also procure specimens for their research collec- 
tions from private land whenever possible. A policy of this sort will 
minimize the possibility of universities becoming embroiled in custody 
fights over research collections. By excavating on private land, a uni- 
versity will be able to contract with commercial fossil-hunting ventures 
without fear of the finds becoming government property. 

Although the prologue to Senate Bill 3107 portrays commercial collec- 
tors as unscientific in their methods, the history of for-profit collectors 
is just the opposite.** Commercial collectors and universities have had a 
mutually beneficial relationship for over a hundred years. In fact, uni- 
versity natural-history cabinets are filled with specimens purchased from 
for-profit collectors over the past two-hundred years. Far from plun- 
dering federal lands for fossils in order to turn a quick profit, private 
companies excavate and prepare fossils with as much care and scientific 
acumen as university paleontologists.® 

It is also important to consider that many fossil specimens initially 
collected on federal lands by commercial dealers or amateur diggers 
eventually find their way to university research collections through gift 
or bequest. Many outstanding specimens are obtained by universities 
through the generosity of these collectors. Therefore, allowing private 
collectors to collect freely on federal land ultimately increases the number 
of fossils available to universities and museums for research and display. 
This means of fossil acquisition is especially important to universities 
unable to fund large-scale excavations each season. 


CONCLUSION 


The proposed VPRPA is unnecessary. The bill is largely a knee-jerk 
response to an isolated incident. Fossils must be collected on an ongoing 
basis by universities, amateurs and commercial collectors. Commercial 
collectors locate and successfully recover thousands of fossils each year. 
Many of these fossils would otherwise disintegrate and erode beyond 





63. Greg Retallack, My Turn: Fosstts ARE FOR EVERYONE, Newsweek, Jan. 11, 1993, at 
8. Retallack teaches paleontology at the University of Oregon. 

64. Id. 

65. Id. 

66. Id. 
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collectability if left inaccessible by another layer of federal bureaucracy. 
On the whole, the relationship among private fossil enthusiasts, com- 
mercial collectors, and university paleontologists is non-adversarial. The 
healthy competition for discoveries among the three groups leads to an 
ever-increasing scope of scientific knowledge about the earth’s past. 

The Black Hills controversy prodded Congress to introduce and strongly 
consider Senate bill 3107. Legislators feel that the new fossil regulations 
should be modeled after ARPA, which Congress designed to curtail the 
systematic plundering of archeological sites on federal land in the western 
United States. The profound differences between the disciplines of ar- 
chaeology and paleontology and between fossils and artifacts make par- 
allel legislation unwise and unnecessary. Rare and scientifically valuable 
fossils are unearthed only when private collectors, university researchers, 
and commercial collectors vigorously collect fossils. 


Marc Villarreal* 
Elaine Zacharakis** 


EPILOGUE 


As this article proceeded to publication, the Black Hills Institute was 
indicted on 39 charges of trafficking in fossils illegally taken from Federal 
land. ‘‘Sue’’, the tyrannosaurus rex, was not mentioned in the indict- 
ment. However, the DOJ said that it did not intend to return the fossil 
to the Institute.*” 





* B.A., Austin College, 1990; J.D. candidate, Notre Dame Law School, 1994. 
** B.S., Columbia University, 1988; J.D. Candidate, Notre Dame Law School, 1994. 
67. See Malcolm W. Browne, Fossil Dealers in Tyrannousaur Seizure are Indicted, N.Y. 
TIMES, Nov. 25, 1993 at A17. 





CASE COMMENT 


EEOC v. BOARD OF GOVERNORS OF STATE 
COLLEGES AND UNIVERSITIES: COLLECTIVE- 
BARGAINING AGREEMENTS AND AGE 
DISCRIMINATION IN EMPLOYMENT ACT 
CLAIMS: WHAT Counts As RETALIATION 
UNDER ADEA SECTION 4(D)? 


INTRODUCTION 


University governing boards and higher-education administrative bod- 
ies have a natural interest in avoiding litigation and minimizing ad- 
ministrative costs of alleged-wrongful-termination claims. As a result, 
universities and colleges often enter into specific collective-bargaining 
agreements providing for the opportunity to arbitrate such claims. One 
difficulty with such provisions, however, is that on occasion they may 
violate constitutional or statutory protections applicable to those claims. 
By way of illustration, some collective-bargaining agreements may at- 
tempt to require that all Title VII claims be submitted for binding 
arbitration. In Alexander v. Gardner-Denver Co.,' however, the United 
States Supreme Court held that collective-bargaining agreements (CBA) 
requiring arbitration of contractual rights cannot take away an employ- 
ee’s statutory civil right to judicial resolution of Title VII claims.? On 
the other hand, the Supreme Court has also held that in certain cir- 
cumstances individual agreements may validly require arbitration of 
civil-rights claims.* These different treatments of agreements to arbitrate 





1. 415 U.S. 36, 94 S. Ct. 1011 (1974). 

2. ‘‘[Tjhe legislative history of Title VII manifests congressional intent to allow an 
individual to pursue independently his rights under both Title VII and other applicable 
state and federal statutes. The clear inference is that Title VII was designed to supplement, 
rather than supplant, existing laws and institutions relating to employment discrimina- 
tion. In sum, Title VII’s purpose and procedures strongly suggest that an individual does 
not forfeit his private cause of action if he first pursues his grievance to final arbitration 
under ... a collective bargaining agreement.’’ Id. at 48, 94 S. Ct. at 1019. For further 
discussion of this issue see infra note 77 and note 84 and accompanying text. Cf. also 
McDonald v. City of West Branch, 466 U.S. 284, 104 S. Ct. 1799 (1984) and Barrantine 
v. Arkansas-Best Freight Sys., Inc., 450 U.S. 728, 101 S. Ct. 1437 (1981). 

3. See Gilmer v. Interstate/Johnson Lane Corp., 111 S. Ct. 1647, 1657 (1991), 
involving claims filed under the ADEA. See infra notes 76 and 77. 
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statutory rights indicate that the validity of challenged contractual 
provisions may depend not only upon the particular federal statute 
upon which an employee may base a claim, but also on whether that 
provision is part of a CBA or an individual agreement. 

In Equal Employment Opportunity Commission v. Board of Governors 
of State Colleges and Universities* (BOG II), the United States Court of 
Appeals for the Seventh Circuit addressed the issue of whether a 
particular CBA provision agreed to by the Board of Governors and the 
faculty union facially violated the Age Discrimination in Employment 
Act (ADEA). Article 17.2 of the CBA provided that union-member 
employees would have a right to arbitration of their claims only so 
long as they refrained from simultaneously bringing those substantive 
claims before other administrative or judicial forums. In BOG II, the 
Seventh Circuit held this provision facially invalid and per se discrim- 
inatory under section 4(d) of the ADEA.® 

This Comment discusses problematic aspects of the issue facing the 
Seventh Circuit in BOG II and presents rationales supporting a conclu- 
sion contrary to that reached by that court.’ Part I reviews the facts 
and holding of the Seventh Circuit decision in BOG II. Part II examines 
the conflicting judicial rationales applied in BOG I and BOG II to 
determine whether Article 17.2 was lawful. Part II] examines additional 
arguments bearing on the validity of such provisions. Finally, Part IV 
proposes a practical solution for universities and colleges seeking to 
avoid the risk of duplicative procedures when faced with wrongful- 
termination claims based on the ADEA. 


I. FACTS AND HOLDING 


The Board of Governors of State Colleges and Universities (Board) 
and the University Professionals of Illinois Union (Union) entered into 
a collective-bargaining agreement on behalf of the Union’s members. 





4. 957 F.2d 424 (7th Cir. 1992), cert. denied, 113 S. Ct. 299 (1992)[hereinafter BOG 
In. 

5. See infra text accompanying note 8 for CBA provision 17.2. 

6. BOG II, 957 F.2d at 431. The Age Discrimination in Employment Act of 1967, 
Pub. L. No. 90-202, §4(d), 81 Stat. 602, 603 (1968) (codified at 29 U.S.C. § 623(d) 
(1988)), provides: 

It shall be unlawful for an employer to discriminate against any of his 
employees or applicants for employment, for any employment agency to dis- 
criminate against any individual, or for a labor organization to discriminate 
against any member thereof or applicant for membership, because such indi- 
vidual, member or applicant for membership has opposed any practice made 
unlawful by this section, or because such individual member or applicant for 
membership has made a charge, testified, assisted, or participated in any manner 
in an investigation, proceeding or litigation under this chapter. 

7. This discussion relies heavily, but not exclusively, on topics raised by the Board 
of Governors in its Petition for Writ of Certiorari to the Supreme Court (No. 91-1895) 
{hereinafter Board’s Pet. for Cert.]. 
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This agreement contained, among others, a provision permitting the 
Board to cancel at its discretion any arbitration proceeding initiated by 
a union member if that member, prior to or subsequent to the com- 
mencement of arbitration, brought action on that grievance in another 
forum. Article 17.2 of the collective-bargaining agreement provided: 
‘If prior to filing a grievance hereunder, or while a grievance proceed- 
ing is in progress, an employee seeks resolution of the matter in any 
other forum, whether administrative or judicial, the Board or any 
university shall have no obligation to entertain or proceed further with 
the matter pursuant to this grievance procedure.’’* 

On April 9, 1984, Raymond Lewis, Associate Professor of Business 
Law at Northeastern Illinois University (NIU), having been denied 
tenure, initiated a grievance proceeding through the Union against the 
President of NIU, alleging the University had not followed its proce- 
dural guidelines for granting or denying tenure.* On May 3, 1984, the 
Board ratified NIU’s denial of tenure to Mr. Lewis and, in response to 
Mr. Lewis’s claim, an arbitration hearing was scheduled for May of 
1985.'° On May 14, however, shortly before the scheduled hearing date, 
Mr. Lewis filed a charge with the Equal Employment Opportunity 
Commission (EEOC), claiming that the University had violated his 
ADEA rights by denying him tenure because of his age.’? Although 
first learning of the EEOC action only after the arbitration hearing had 
taken place, the Board nevertheless invoked its right to cancel arbitra- 
tion under Article 17.2 and directed the arbitrator not to render his 
decision.’? In consequence of the Board’s action, Mr. Lewis again 
contacted the EEOC and filed a second charge against the Board and 
NIU. In his second charge, Lewis alleged that the Board and NIU had 
unlawfully retaliated against him for filing his original, substantive 
claim under the ADEA." 

Although Lewis personally settled his claims with the Board and 
NIU, in July of 1985 the EEOC brought charges on behalf of other 
employees who were similarly situated and sought prospective injunc- 
tive relief against NIU and the Board.'* After unsuccessful attempts to 
negotiate a settlement, the EEOC sued the Board and Union in January 
of 1986." In its complaint, the EEOC alleged that since early 1979 the 
Board had repeatedly violated section 4(d) of the ADEA by invoking 





8. EEOC v. Board of Governors of State Colleges and Univ., 735 F. Supp. 888, 889 
(N.D. Ill. 1990) [hereinafter BOG I]; BOG II, 957 F.2d at 426. 

9. BOG I, 735 F. Supp. at 889; BOG II, 957 F.2d at 426. 

10. BOG II, 957 F.2d at 426. The record does not disclose why the hearing was 
delayed for over a year. This issue, however, is irrelevant for the issues presented by 
the case. 

11. Id. 

12. BOG I, 735 F. Supp. at 889; BOG II, 957 F.2d at 426. 

13. BOG I, 735 F. Supp. at 889; BOG II, 957 F.2d at 426. 

14. BOG II, 957 F.2d at 426, n.2. 

15. BOG I, 735 F. Supp. at 889. 
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Article 17.2 of the CBA and terminating the grievance proceedings of 
persons filing complaints under the ADEA." 

The District Court for the Northern District of Illinois granted sum- 
mary judgment in favor of the Board’” (BOG J), relying on the Seventh 
Circuit’s decision in Rose v. Hearst Magazines Div., Hearst Corp.’* The 
district court ruled that in view of Rose’s requirement of intent as an 
element of retaliation under the ADEA, and in consideration of the 
Board’s apparent good faith in exercising Article 17.2, the Board could 
not have retaliated. 

The EEOC appealed BOG I and the Seventh Circuit reversed.”° Dis- 
tinguishing Rose, the Seventh Circuit held that Article 17.2 of the CBA 
evidenced a per se retaliatory policy and thus violated section 4(d) of 
the ADEA.” The court explained that the Board had retaliated for 
purposes of section 4(d) by taking away a contractual right of access 
to union grievance procedures ‘‘for the sole reason that the employee 
has engaged in protected activity (filing an ADEA claim).’’?? 


II. ANALYSIS: JUDICIAL CONSTRUCTION OF RETALIATION UNDER ADEA 
SECTION 4(D) 


A. The District Court Decision: Good Faith and Retaliation 


In BOG I, the district court, based on its interpretation of the Seventh 
Circuit holding in Rose, granted summary judgment in favor of the 
Board.”* In Rose, the Seventh Circuit held that an employer’s technical 
violation of the ADEA, if committed in good faith, i.e., non-willfully, 
precluded a finding of retaliation. The BOG I district court noted, 
however, that Rose did not provide any guidelines for determining 





16. Id. at 889-890. 

17. Id. at 892. Prior to granting summary judgment in favor of the Board, the district 
court had denied the EEOC’s motion for partial summary judgment on the issue of 
liability (reported at 706 F. Supp. 1377 (N.D. Ill. 1989)) and the Board’s motion for 
dismissal (reported at 665 F. Supp. 630 (N.D. Ill. 1987)). The final decision of the district 
court in BOG I raises all substantive issues addressed in these earlier rulings. 

18. 814 F.2d 491 (7th Cir. 1987). See infra part II(A) for a discussion of Rose. 

19. BOG I, 735 F. Supp. at 890-91. 

20. BOG II, 957 F.2d at 431. 

21. Id. at 430-31. 

22. Id. at 430. 

23. In Rose, 814 F.2d 491 (7th. Cir. 1987), a plaintiff sued the Hearst Corporation 
claiming it had retaliated against him for filing ADEA charges with the EEOC. At the 
conclusion of trial the jury found retaliation. Presented with special verdict questions, 
the jury first concluded that Mr. Rose had proved that the filing of the EEOC charge was 
the cause for his discharge. Yet, the jury also found that Rose had failed to prove Hearst 
had ‘‘willfully’’ violated age discrimination law. 

The Seventh Circuit in Rose viewed these special verdicts inconsistent and reversed 
the lower court. ‘‘The jury found that Hearst’s violation of the Act was nonwilfull. If 


Hearst acted in good faith, it cannot be logically held to have retaliated against Rose.”’ 
Id. at 493. 
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what constituted ‘‘good faith’’ in the context of retaliation claims.” 
Furthermore, the district court in BOG I contrasted Rose with other 
Seventh Circuit decisions involving ADEA claims where no finding of 
intent was required to support a finding of liability. In one of those, 
Burlew v. Eaton,”> the Seventh Circuit found that a plaintiff needed to 
show only that age was a determining factor in order to find discrim- 
ination: ‘‘For example, an age discrimination claim could result from 
an employer’s unconscious application of stereotypes. Therefore a plain- 
tiff can establish liability for age discrimination without presenting any 
evidence of the defendant’s state of mind.’’?6 

In attempting to resolve these difficulties in BOG I, the district court 
inferred that the Seventh Circuit distinguished the intent required for 
proving substantive age discrimination claims from that required for 
retaliation claims.”” The district court concluded that the Seventh Cir- 
cuit in Burlew did not require a finding of intent for liability on 
substantive age-discrimination claims as long as the age of the plaintiff 
played some significant factor in the defendant’s decision to terminate 
employment.”* Based on Rose, however, the district court held that 
ADEA retaliation claims in the Seventh Circuit must be supported by 
evidence of an intent to retaliate against employees specifically because 
they have exercised their rights under the ADEA.” 

Applying this distinction, the district court in BOG I found no 
evidentiary basis for concluding that the Board had intentionally retal- 
iated against Mr. Lewis because he filed a claim under the ADEA.*° 
Instead, the Board produced ample evidence that it adopted Article 
17.2 and terminated arbitration proceedings purely ‘‘in order to avoid 
inconsistent results and to save the time, money and effort resulting 
from litigating in two forums simultaneously.’’*! Given the EEOC’s 
failure to rebut the Board’s explanation, the district court granted 
summary judgment in favor of the Board.*? 


B. The Circuit Court Rationale for Reversing Summary Judgment 
and Ordering Relief for the EEOC. 


In BOG II the Seventh Circuit reversed the decision below. The court 
supported its decision, first, by rejecting the district court’s inference 
that the Seventh Circuit distinguished the state of mind required for 





24. BOG I, 735 F. Supp. at 890. 

25. 869 F.2d 1063 (7th Cir. 1989). 

26. BOG I, 735 F. Supp. at 890-91. Cf. Burlew, 869 F.2d at 1066. 

27. BOG I, 735 F. Supp. at 891. 

28. Id. 

29. Id. (relying on Rose: ‘‘Retaliation, by its very nature, requires that the employer 
undertake its actions willfully.’’ 814 F.2d at 493). 

30. Id. 

31. Id. 

32. Id. at 892. 
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substantive ‘‘discrimination’’ versus that required for ‘‘retaliation’’ un- 
der the ADEA; second, by distinguishing the Rose decision; and, third, 
by appealing directly to the statutory language of the ADEA.* 

The Seventh Circuit first explained that although it had used the 
terms ‘‘discrimination’’ and ‘‘retaliation’’ ‘‘to distinguish substantive 
age discrimination claims from claims of discrimination based on the 
exercise of legal rights granted by the ADEA... . [nJothing in section 
4(d) requires a showing of intent in retaliatory policy cases.’’** In BOG 
II, the court stated that section 4(d), the retaliation provision, was 
primarily ‘‘concerned with the effect of discrimination against employ- 
ees who pursue their federal rights, not the motivation of the employer 
who discriminates.’’*> The court stressed that the retaliation provision 
of the Act was specifically intended to protect claimants from being 
adversely affected because they have exercised their rights regardless 
of what caused that deprivation. 

While BOG II did acknowledge that the ADEA offers employers an 
affirmative defense to substantive discrimination claims under the 
ADEA,* it insisted that there could be no ‘‘good faith reason for taking 
retaliation.’’%” 

In the court’s view, the Board’s assertion that it adopted Article 17.2 
to avoid costly and redundant litigation did not rebut the charge of 
retaliation but merely attempted to justify the admitted retaliation.** 
The court reasoned that whatever the Board’s ulterior motive, the 
immediate cause of arbitration cancellation was the fact that Mr. Lewis 
filed a claim under the ADEA. This sort of adverse action, therefore, 
constituted retaliation. 

Addressing next the district court’s reliance on Rose, the court of 
appeals distinguished Rose both on its facts and its nature as an 
individual disparate-treatment case. The circuit court highlighted the 
fact that the issue in BOG I and II was an allegedly facially discrimi- 
natory policy and not a disparate-treatment claim.*® The Seventh Circuit 
stated that an individual disparate-treatment claim involves adverse 
action taken against a protected member as a result of an individual 
decision and not a discriminatory policy.*° The court noted that while 





33. BOG II, 957 F.2d 424 (7th Cir. 1992), cert. denied, 113 S. Ct. 299 (1992). 

34. Id. at 427. 

35. Id. 

36. Id. at 427-28. 29 U.S.C. § 623(f) (Supp. III 1991). See infra note 45 for text of 
code. There is no similar affirmative defense granted by statute to violations of the 
retaliation provision codified at § 623(d). 

37. Id. at 428. 

38. ‘‘[T]he Board’s asserted justification for Article 17.2, avoiding duplicative litiga- 
tion, does not rebut the claim that the Board discriminated against employees who 
engaged in protected activity. Rather the Board’s justification alleges that non-malicious 
discrimination against employees ought not be legally prohibited.’’ Id. 

39. BOG II, 957 F.2d at 431. 

40. Id. 
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Rose might continue to apply to disparate-treatment cases and thus 
require a higher showing of intent, it did not apply to situations 
involving a facially discriminatory policy adversely affecting a protected 
class. 

To justify its view that Article 17.2 embodied a facially discriminatory 
policy, the Seventh Circuit adopted the argument offered by the EEOC: 


[A] discriminatory policy is no less so with respect to the protected 
class because non-protected persons are also adversely affected by 
the policy: [suppose that] a company adopts a policy which bans 
the hiring of anyone over 40 years of age. Clearly, that policy 
constitutes facial discrimination under the ADEA. But if an em- 
ployer enacts a policy that prohibits hiring anyone over 35 years 
of age, that policy would constitute a discriminatory policy with 
regard to members of the protected class since all protected class 
members are excluded from employment because of age. . . . Like- 
wise, if Article 17.2 authorized the Board to terminate grievance 
proceedings if and only if an employee filed an ADEA claim with 
the EEOC, that policy would be clearly discriminatory under 
section 4(d). The contention that the policy is any less discrimi- 
natory when its scope is broadened is unpersuasive. . . . [E]mployers 
could consistently employ discriminatory criteria as long as they 
were careful to draw their discrimination lines broadly enough to 
include members of a non-protected class.** 


Having denied the applicability of Rose and asserting that Article 
17.2 was discriminatory on its face, the court in BOG II next considered 
the explicit language of the ADEA. The majority opinion noted that 
Congress chose not to enact any affirmative defenses to section 4(d), 
nor provide any exceptions to that section justified on rational or 
financially prudent grounds, although Congress did expressly enact 
such defenses for substantive age-discrimination claims.*? The court 
concluded that ‘‘[i]f the Board wants to lobby for a benign discrimi- 
nation exception to section 4(d), its appeal would be appropriately 
directed to Congress rather than this Court.’’**? Thus, relying on the 
view that express legislative approval of certain defenses precluded the 
availability of more traditional judicially constructed defenses, the Sev- 





41. Id. at 430. Additionally, noting two other circuits’ rejection of Rose, the court of 
appeals appeared ambivalent about the future of the holding. Id., n.7, citing Grant v. 
Hazelett Strip-Casting Corp., 880 F.2d 1564, 1571 (2d Cir. 1989) (retaliation need not be 
established in every case by a finding of willfulness); Anderson v. Phillips Petroleum 
Co., 861 F.2d 631, 636 (10th Cir. 1988) (rejects view that ‘‘a finding against willfulness ~ 
cannot consistently stand with a jury finding of intentional discrimination’’). 

42. BOG II, 957 F.2d at 428. 

43. Id. 
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enth Circuit ultimately rested its reversal of BOG I on the absence of 
an express statutory affirmative defense to section 4(d).* 


III. DISPARATE-IMPACT AND ADEA SECTION 4(D) RETALIATION CLAIMS 


The fact that the ADEA does not provide an affirmative defense to 
section 4(d), but explicitly provides affirmative defenses to other pro- 
visions of section 4,5 should not alone bar courts from allowing such 
a defense to section 4(d). Reasonable grounds supporting an affirmative 
defense to ADEA retaliation claims are provided both by judicial prec- 
edent under Title VII and by the inherent limits of the ADEA statutory 
rights of persons who have lawfully contracted limitations on those 
rights. 


A. Element Analysis of Retaliation and Affirmative Defenses Under 
Title VII 


In its attempt to persuade the Supreme Court to review BOG II, the 
Board analogized the treatment of a Title VII retaliation claim in EEOC 
v. J. M. Huber Corp.* to retaliation claims under the ADEA.’ In Huber, 
a female employee whose retirement benefits were withheld after filing 
a Title VII discrimination claim* filed a second charge with the EEOC 





44. BOG II, 957 F.2d at 428. The circuit court panel was not, however, entirely 
unsympathetic to the Board’s position. In his concurring opinion, Judge Manion argued 
that while the Seventh Circuit’s judgment adopting the EEOC interpretation of section 
4(d) was ‘‘technically’’ correct, its effect would be to chill an employer’s motivation to 
provide arbitration: 

Without Article 17.2, the Board has little incentive to offer a grievance procedure 
in lieu of seeking a resolution in some other forum. As it is, the collective 
bargaining agreement would offer an incentive for both sides to resolve the 
issue quickly . . . . If the grievance procedure wasn’t working, the Union mem- 
ber could turn to the courts (or some other form of arbitration), thus overriding 
the grievance procedure . . . . But the Board may see no benefit in doubling its 
exposure and adding to the costs of its administrative and legal defense. Thus, 
it could conclude that if court action must be an alternative, it will be the only 
alternative. It seems to me that this rigid result was not really the goal of our 
federal laws against discrimination. Nevertheless, - adjustment will have to 
be statutory, not with the courts. 
Id. at 431-32. 
45. 29 U.S.C. § 623(f) provides: 

It shall not be unlawful for an employer .. .: 

(1) to take any action otherwise prohibited under subsection (a), (b), (c), or 
(e) of this section where age is a bona fide occupational qualification reasonably 
necessary to the normal operation of the particular business, or where the 
differentiation is based on reasonable factors other than age... . 

46. 927 F.2d 1322 (5th Cir. 1991). 

47. Board’s Pet. for Cert. at 91. 

48. Huber, 927 F.2d at 1324. 
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claiming retaliation under Title VII.*° Evidence indicated that the em- 
ployer withheld benefits not because of any discriminatory motive, but 
solely to protect the tax-qualified status of the company’s benefit plan 
under ERISA.*° The EEOC argued for employer liability on the retalia- 
tion claim by relying on EEOC v. Cosmair, Inc., L’Oreal Hair Care 
Division,™ in which the Fifth Circuit held that an employer had violated 
the ADEA by withholding benefits from an employee because he had 
filed an age discrimination claim.5? Given the holding in Cosmair, the 
EEOC contended in Huber that a withholding policy triggered by the 
exercise of statutory rights, such as filing a discrimination claim, was 
per se retaliatory and facially invalid.® 

The Huber court, however, rejected the EEOC’s argument that the 
employer’s action in the instant case was retaliatory under Cosmair. It 
pointed out that in Cosmair the court had explicitly stated that ‘‘if 
Cosmair stopped providing [the employee] benefits to which he was 
otherwise entitled simply because he filed a charge, the company would 
be guilty of retaliation.’’** In Huber, however, the facts before the court 
made clear that ‘‘[the employer] did not withhold [the employee’s] 
benefits simply because [the employee] filed a Title VII charge.’’® 
Rather, the employer routinely withheld benefits from all terminated 
employees who challenged their dismissal, regardless of the specific 
nature of their claim. This clearly indicated that withholding was only 
incidentally motivated by the fact that a Title VII claim was filed.* 





49. Huber, 927 F.2d at 1325. See Title VII, § 704(a), 42 U.S.C. § 2000e-3(a) (1988): 
It shall be unlawful employment practice for an employer to discriminate against 
any of his employees . . . because he has opposed any practice made an unlawful 
employment practice by this subchapter, or because he has made a charge, 
testified, assisted, or participated in any manner in an investigation, proceeding 
or hearing under this subchapter. 

50. Huber at 1327; ‘‘According to [the employer], it withholds benefit plan funds 
from former employees who challenge termination for any reason because, if the termi- 
nated employee were later ordered reinstated, the premature benefit payment could 
jeopardize the benefit plan’s qualified tax status.’’ Id. at 1324. 

51. 821 F.2d 1095 (5th Cir. 1987). 

52. Huber, 927 F.2d at 1326-27; See Cosmair, 821 F.2d at 1090; In BOG II, 957 F.2d 
at 429, n.8, the Seventh Circuit cited Cosmair in order to support its decision and 
explicitly distinguished it from Huber. See infra note 59 for a discussion of the Seventh 
Circuit’s reliance on Cosmair and the Fifth Circuit’s later discussion of this issue. 

The Huber court expressly noted the similarity between the Title VII retaliation 
provision and the content of ADEA § 4(d) and stated: ‘‘Cosmair arose under the nearly 
identical prohibition on retaliation contained in section 4(d) of the Age Discrimination 
in Employment Act, 29 U.S.C. § 623(d).”’ Id. at 1327 n.13. 

53. Huber, 927 F.2d at 1326. 

54. Cosmair, 821 F.2d at 1089 (emphasis added). 

55. Huber, 927 F.2d at 1327 (emphasis added). 

56. Id.: ‘‘Cosmair is distinguishable from the instant case: [the employer here] did 
not withhold [the employee’s] benefits simply because [the employee] had filed a Title 
VII charge—[the employer] contends that it withheld benefits to preserve the tax qualified 
status of its benefit plan under ERISA.”’ 
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The Fifth Circuit in Huber explained that the proper model for 
determining whether unlawful retaliation had occurred was to analyze 
the effect of the employment policy under a disparate-impact theory.*’ 
Applying that analysis, the court would proscribe an employer’s policy 
as discriminatory and retaliatory only if it had a disparate-impact on 
those engaging in otherwise protected activity and the employer could 
offer no significant business purpose: 


Under a disparate-impact theory, however, the employer must 
defend by showing that the policy is significantly related to a 
legitimate business concern. Moreover, under an impact theory, 
the nondiscriminatory character of the actual motive does not 
suffice to overcome a prima facie case of disparate-impact: if the 
impact of the policy is disparate, the non-prohibited nature of an 
employer’s motive is no defense unless that motive is determined 
objectively to have a substantial business justification. 


In ruling for the employer, the Huber court held that because the 
employer routinely withheld benefits from all terminated employees 
who brought any sort of wrongful termination claim and for a lawful 
business purpose, the policy was not discriminatory.*® 





57. Id. at 1329. 

58. Id. 

59. Explaining its use of disparate impact analysis, the Huber court, in its order to 
deny rehearing en banc, 942 F.2d 930, stated: ‘‘[the employer’s] policy of withholding 
a former employee’s distributable benefits under a qualified retirement plan when the 
former employee challenges termination by filing a Title VII charge and seeks reinstate- 
ment does not on its face violate Title VII’s prohibition against retaliation.’’ Id. 

The Huber Court distinguished the Supreme Court’s holding in International Union, 
UAW v. Johnson Controls, Inc., 111 S. Ct. 1196 (1991). In Johnson, the policy of 
excluding certain employees from jobs involving lead exposure was directed, not at 
fertile persons in general, whether male or female, but instead only at female fertile 
persons, and thus aimed at a gender-specific group. The Supreme Court held that since 
by its own terms the policy applied only to female persons and discriminated on the 
basis of gender, the policy was not neutral on its face and application of a disparate 
impact analysis was not appropriate. Rather, the employer would have to prove, as 
required by § 703(e)(1) of Title VII, 42 U.S.C. § 2000e-2(e)(1), that the policy was a 
legitimate instance of discrimination based on a bona fide occupational qualification 
(BFOQ). Id. at 1203-04. 

The Huber Court of Appeals distinguished its holding from Johnson because in Huber 
there was no facial discrimination and therefore § 703(e)(1) was inapplicable. Rather, it 
was appropriate to apply a disparate impact analysis to determine ‘‘whether the policy 
is significantly related to a legitimate business concern.’’ Huber, 942 F.2d at 932. 

The relevance of the Huber court’s later effort to distinguish its decision from the 
decision of the Supreme Court in Johnson, is crucial in view of the Seventh Circuit’s 
discussion of Johnson, Huber, and Cosmair in BOG II. In BOG II, the court stated, 
‘“‘Huber is inconsistent with the Supreme Court’s holding in [Johnson] .... There the 
Court held that ‘the absence of a malevolent motive does not convert a facially discrim- 
inatory policy into a neutral policy with a discriminatory effect.’’’ BOG II, 957 F.2d 429, 
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For the Huber court, then, no warrant existed for finding a per se 
retaliatory policy even though an employer implemented a policy that 
would automatically have adverse impact on persons bringing suit 
under Title VII. A finding of retaliation was inappropriate because the 
employer had not effected the policy for a discriminatory motive and 
it was supported by a legitimate business concern.® Thus, in Huber, a 
Title VII case, the Fifth Circuit allowed an affirmative defense to a 
policy that on its face allegedly violated the retaliation provision of 
Title VII.** Yet, analogous to the ADEA, although other Title VII 
provisions are subject to expressly offered affirmative defenses, Title 
VII offers no explicit affirmative defense to a retaliation claim. 

Analogizing the facts in Huber to those in BOG II, the Board noted 
that ‘‘[pJersons affected by the policy here at issue were adversely 
affected not for an unlawful discriminatory purpose, but for the lawful 
purpose of avoiding duplicate forums, not just for those who. invoked 
a duplicate forum for discrimination disputes, but for those who did 
so for any dispute.’’** The Board argued that the purpose of Article 
17.2 was solely to avoid duplicative proceedings and protect the integ- 
rity of alternative dispute-resolution proceedings. Along the line of 
argument the Huber court offered to justify its holding, the Board 
maintained that since Article 17.2 applied impartially to all employees 
regardless of the nature of the specific claims triggering it and given 
its legitimate business purpose, any incidental adverse impact on dis- 
crimination claimants did not justify finding Article 17.2 per se dis- 
criminatory.® 





n.8 citing, 111 S. Ct. at 1203-04. 

As is evident from its later decision, the Huber court, however, explicitly rejected any 
comparison between its ruling and the Johnson decision precisely because it found the 
policy in question in Huber not facially discriminatory and thus Johnson did not apply. 
‘*... Johnson] is of very limited applicability, if any, to anti-retaliation cases. It is 
clearly inapposite to the facts and circumstances we consider in Huber.’’ 942 F.2d at 
933. 

It is ironic that in BOG II (957 F.2d at 429) the Seventh Circuit supported its decision 
to deny a defense to the Board by appealing to the very statement from Cosmair which 
the Huber Court (927 F.2d at 1329) used to justify its decision to allow a defense, namely, 
“II]f the [employer] stopped providing [the employee] benefits to which he was otherwise 
entitled simply because he filed a charge, the company would be guilty of retaliation.’’ 
Cosmair, 821 F.2d at 1089. Construing its earlier statement in Cosmair, the Fifth Circuit 
in Huber read the ‘‘simply because’ phrase as allowing defenses to retaliation when 
other legitimate business reasons supported the decision. BOG II, however, did not 
acknowledge this interpretation. 

60. Huber, 927 F.2d at 1329. 

61. See also Jordan v. Wilson, 755 F. Supp. 993 (M.D. Ala. 1990). 

62. Title VII prohibitions of substantive discriminatory practices are codified at 42 
U.S.C. § 2000e-2(a)-(c)(1988) and an affirmative defense based on disparate impact 
analysis is codified in § 2000e-2(k). The retaliation provision of Title VII, codified at 42 
U.S.C. § 2000e-3(a), however, offers no affirmative defense. 

63. Board’s Pet. for Cert. at 16. 

64. Id. at 14. 

65. Id. at 17. 
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In its brief against certiorari,*° the EEOC rejected the Huber analogy 
and distinguished Huber, arguing that, unlike BOG, it was primarily 
concerned with a conflict between two federal statutes.®” This charac- 
terization of Huber, however, reflects no explicit reasoning of the Fifth 
Circuit but only that of the EEOC. Although the case did involve a 
conflict of federal statutes, nowhere did the court give any indication 
that its holding should be limited to conflicts arising between federal 
statutes. Rather, having explicitly likened the retaliation provision of 
Title VII to the ‘‘nearly identical’’ retaliation provision of the ADEA,® 
the court, apparently without hesitation, applied a disparate-impact 
analysis to determine whether unlawful discrimination had occurred.” 
Furthermore, the EEOC’s willingness to distinguish Huber in fact ulti- 
mately supports the Board’s view to the extent that the EEOC appears 
to approve—at least in limited circumstances—judicially created affir- 
mative defenses to claims of retaliation. 

Thus, while the Board, supported by Huber, argued in favor of an 
affirmative defense based on disparate-impact analysis, the Seventh 
Circuit in BOG II did not recognize any judicially created affirmative 
defense to the retaliation provision of the ADEA. It is precisely this 
view that led the Seventh Circuit to conclude that Article 17.2 was per 
se or facially retaliatory even though it made no explicit distinction in 
regard to age. Insofar as there could be no defense to retaliation, and 
since Article 17.2 would peremptorily trigger adverse effects on anyone 
filing a claim under the ADEA, it becomes per se retaliatory. 

The Seventh Circuit’s rationale for reversing BOG I did not, however, 
rest exclusively on the absence of statutory authorization for an affir- 
mative defense to retaliation. The court also adopted the EEOC’s sub- 
stantive objection to an affirmative defense. In short, the court argued 
that acceptance of the Board’s view would allow employers consistently 
to evade discrimination laws merely by making the triggering conditions 
of their discriminatory activity so generic that they covered some 
individuals outside of the protected class: 


Were we to adopt the Board’s argument that a policy imposing 
adverse treatment on all members of a protected class was rendered 
non-discriminatory by the inclusion of some members outside the 
protected class, employers could consistently employ discrimina- 





66. Brief for the Equal Employment Opportunity Commission in Opposition at 11. 
(No. 91-1895). 

67. While we do not agree with everything the Fifth Circuit had to say in its 
opinion in Huber, that case is very different from this case. The court, in effect, 
assumed that the distribution of pension plan assets to a former employee who 
might be reinstated would be contrary to ERISA and would result in disquali- 
fication of the employer’s pension plans, a drastic result. 

Id. (emphasis added). 
68. Huber, 927 F.2d at 1327, n.13. See supra note 52. 
69. Id. at 1327-28. 
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tory criteria as long as they were careful to draw their discrimi- 
natory lines broadly enough to include members of a non-protected 
class.”° 


Responding to this argument presented by the EEOC and adopted by 
the Seventh Circuit,” the Board stated that BOG II misconstrued the 
proper analogy: 


Analogies, as we all know, are frequently dangerously unreliable. 
We could counter, for example, by posing a hypothetical policy 
providing that employees testifying in any litigated proceeding 
would not receive their regular wages for time spent away from 
work while testifying. Clearly this policy would have an adverse 
effect by causing a loss of a benefit (wages) to persons who testify 
in discrimination proceedings. Under the EEOC’s argument, then, 
apparently such a policy would be retaliatory and unlawful, and 
could not be defended merely because ‘‘unprotected’’ employees 
testifying in other types of proceedings would also not receive 
wages. The flaw in this analysis, as in the one utilized by the 
EEOC and the Seventh Circuit, is that the employees were ad- 
versely affected when testifying in any proceeding not because of 
a discriminatory purpose, but because they did not work. That is 
a lawful purpose, and therefore such a policy would obviously be 
nondiscriminatory .”2 


In fact, the Board did not argue, as the court in BOG II implied, that 
a policy should be considered non-discriminatory merely because it 
would apply to members of a non-protected group as well as to members 
of a protected group.” Rather, the Board argued that the fact that its 
policy would affect both protected and non-protected members only 
established that the policy was not per se discriminatory and, therefore, 
that it should have been analyzed under the disparate-impact standard. 
The EEOC’s argument, adopted by the Seventh Circuit in BOG II, is a 
case of misplaced concern, for such abuses would represent instances 
where disparate-impact analysis would certainly lead to findings of 
retaliation based on latent discriminatory purposes lacking legitimate 
business justification. 

Additionally, the Seventh Circuit’s argument” fails to reflect legis- 
lative intent inasmuch as its reasoning would equally imply that Con- 
gress should never have enacted the existing affirmative defenses for 





. BOG II, 957 F.2d at 431. 
. See supra at text accompanying note 41. 
. Board’s Pet. for Cert. at 15. 
. Upon implementation of the policy the Board in fact had no basis for knowing 
with certainty that ADEA claimants would even be members of the affected group. 
74. See supra text accompanying notes 41 and 70. 
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employers facing substantive ADEA discrimination claims. If the Sev- 
enth Circuit’s argument were consistent with the view of Congress, it 
would imply that an employer should never have an affirmative defense, 
even when discriminating against a particular age group on the basis 
of a ‘‘bona fide occupational qualification reasonably necessary to the 
normal operation of the particular business, or where the differentiation 
is based on reasonable factors other than age.’’?> The weakness of the 
Seventh Circuit’s reasoning is that the very nature of an affirmative 
defense presupposes the lawfulness of policies excluding protected 
members, either explicitly or by implication when included within 
broader groups, when such discrimination is based on bona fide oc- 
cupational qualifications or legitimate business concerns. The sweeping 
language in BOG II would prove too much and argues against the 
validity of affirmative defenses in general. 


B. Contractual Limitations on ADEA Claims 


Additional grounds for rejecting the Seventh Circuit’s strict interpre- 
tation of section 4(d) and the arguments supporting this interpretation 
can be found in the willingness of Congress and the courts to allow 
contractual limitations and waivers of employees’ ADEA statutory rights. 

It is not per se unlawful for employees to agree either to contractual 
waivers of their right to bring action under the ADEA or to agree to 


submit ADEA claims to binding arbitration.”* Presumably, employers 





75. 29 U.S.C. § 623(f). 

76. In Gilmer v. Interstate/Johnson Lane Corp., see supra note 3, the Supreme Court 
held that, in certain circumstances, ADEA claims can be subject to binding arbitration. 
See infra note 77 for a discussion of the distinction between Gilmer and Alexander. Cf. 
Michael T. Sweeney, Case Note, Employment Arbitration Age Discrimination in Employ- 
ment Act Arbitrability of Claims Under Age Discrimination in Employment Upheld 
Pursuant to Arbitration Agreement, 22 SETON HALL L. REv. 540 passim (1992). 

In 1990, Congress amended the ADEA adding 29 U.S.C. § 626(f) which lists the specific 
conditions required for any valid waiver of ADEA: 

(1) An individual may not waive any right or claim under this chapter unless 
the waiver is knowing and voluntary. Except as provided in paragraph (2), a 
waiver may not be considered knowing and voluntary unless at a minimum; 

(A) the waiver is part of an agreement between the individual and the 
employer that is written in a manner calculated to be understood by such 
individual, or by the average individual eligible to participate; 

(B) the waiver specifically refers to rights or claims arising under this chapter; 

(C) the individual does not waive rights or claims that may arise after the 
date the waiver is executed; 

(D) the individual waives rights or claims only in exchange for consideration 
in addition to anything of value to which the individual already is entitled; 

(E) the individual is advised in writing to consult with an attorney prior to 
executing the agreement; 

(F)(i) the individual is given a period of at least 21 days within which to 
consider the agreement; or (ii) if a waiver is requested in connection with an 
exit incentive or other employment termination program offered to a group or 
class of employees, the individual is given a period of at least 45 days within 
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acting in reliance on contractual agreements in which employees have 





which to consider the agreement; 

(G) the agreement provides that for a period of at least 7 days following the 
execution of such agreement, the individual may revoke the agreement, and 
the agreement shall not become effective or enforceable until the revocation 
period has expired; 

(H) if a waiver is requested in connection with an exit incentive or other 
employment termination program offered to a group or class of employees, the 
employer (at the commencement of the period specified in subparagraph (F)) 
informs the individual in writing in a manner calculated to be understood by 
the average individual eligible to participate, as to—(i) any class, unit, or group 
of individuals covered by such program, any eligibility factors for such program, 
and any time limits applicable to such program; and (ii) the job titles and ages 
of all individuals eligible or selected for the program, and the ages of all 
individuals in the same job classification or organizational unit who are not 
eligible or selected for the program. 

(2) A waiver in settlement of a charge filed with the Equal Employment 
Opportunity Commission, or an action filed in court by the individual or the 
individual’s representative, alleging age discrimination of a kind prohibited 
under section 623 or 633(a) of this title may not be considered knowing and 
voluntary unless at a minimum— 

(A) subparagraphs (A) through (E) of paragraph (1) have been met; and 

(B) the individual is given a reasonable period of time within which to 
consider the settlement agreement. 

(3) In any dispute that may arise over whether any of the requirements, 
conditions, and circumstances set forth in subparagraph (A), (B), (C), (D), (E), 
(F), (G), or (H) of paragraph (1), or subparagraph (A) or (B) of paragraph (2), 
have been met, the party asserting the validity of a waiver shall have the burden 
of proving in a court of competent jurisdiction that a waiver was knowing and 
voluntary pursuant to paragraph (1) or (2). 

(4) No waiver agreement may affect the Commission’s rights and responsi- 
bilities to enforce this chapter. No waiver may be used to justify interfering 
with the protected right of an employee to file a charge or participate in an 
investigation or proceeding conducted by the Commission. 

Older Workers Benefit Protection Act, Pus. L. 101-433, § 201, 104 Stat. 978, 983 (1990). 
Contained in the same 1990 amendment, at §202(b), 104 Stat. at 984, was a provision 
prospectively voiding the existing EEOC rules concerning waivers: ‘‘[e]ffective on the 
date of enactment of this Act [Oct. 16, 1990], the rule on waivers issued by the Equal 
Employment Opportunity Commission and contained in section 1627.16(c) of title 29, 
CopE OF FEDERAL REGULATIONS, shall have no force and effect.’’ 
29 C.F.R. § 1627.16(c)(1990) read: 

(1) ... [I]t has been found necessary and proper in the public interest to 
permit waivers or releases of claims under the Act without the Commission’s 
supervision or approval, provided that such waivers or releases are knowing 
and voluntary, do not provide for the release of prospective rights or claims, 
and are not in exchange for consideration that includes employment benefits 
to which the employee is already entitled. 

(2) When assessing the validity of a waiver agreement, the Commission will 
look to, add is likely to find supportive, the following relevant factors that 
courts have previously identified as indicative of a knowing and voluntary 
waiver: (i) The agreement was in writing, in understandable language, and 
clearly waived the employee’s rights or claims under the ADEA; (ii) A reasonable 
period of time was provided for employee deliberation; (iii) The employee was 
encouraged to consult with an attorney. These are not intended as exclusive 





256 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 2 


limited their statutory rights under the ADEA must be immune to 
charges of retaliation and have waiver available as a legitimate affir- 
mative defense. 

Yet, the strict construction of section 4(d) offered by the Seventh 
Circuit in BOG II—that there is absolutely no availability of a judicially 
created affirmative defense to retaliation claims—would appear to re- 
quire a mandatory finding of retaliation even when claimants bring 
charges after having contractually waived their statutory rights. Any 
adverse action taken by the employer, including seeking to enjoin the 
action or counter-suits based on contractual provisions, would presum- 
ably be considered retaliatory. 

If, however, courts and Congress allow contractual limitations of 
statutory rights, such allowance implies that these agreements must 
sometimes be supported with an affirmative defense to retaliation claims. 
While this argument, based on voluntary individual waivers of ADEA 
rights, does not resolve whether collective-bargaining agreements are 
appropriate instruments for requiring employees to choose a forum for 
their claims,”’ it does indicate another respect in which the Seventh 





nor must every factor necessarily be present in order for a waiver to be valid, 
except that a waiver must always be in writing. Moreover, even where these 
three factors are present, if a waiver is challenged, the Commission will look 
to the substance and circumstances to determine whether there was fraud or 
duress. 

(3) No such waivers or releases shall affect the Commission’s rights and 
responsibilities to enforce the Act. Nor shall such a waiver be used to justify 
interfering with an employee’s protected right to file a charge or participate in 
a Commission investigation. 

77. The recent Supreme Court decision in Gilmer, 111 S. Ct. 1647, see supra notes 
3 and 76, has left unresolved the question of whether CBA agreements made by unions 
on behalf of employees, or even employment contracts in general, can validly mandate 
arbitration of individual employee statutory claims. 

In Gilmer, an employee was required by his employer to register independently as a 
securities representative with the New York Stock Exchange. One provision of the NYSE 
registration agreement provided that any controversy arising out of the registered repre- 
sentative’s employment or termination was to be resolved by compulsory arbitration. 
Gilmer’s employment was terminated when he was 62 years old. In response to termi- 
nation, Gilmer filed a claim with the EEOC and subsequently brought suit in federal 
court alleging violation of the ADEA. The employer motioned to compel arbitration based 
on the agreement and the provisions of the Federal Arbitration Act which encouraged 
arbitration. 111 S. Ct. at 1650-51. 

The district court denied the motion based on its view that Congress intended to 
protect ADEA claimants from waiver of the judicial forum and relying on the Supreme 
Court’s decision in Alexander v. Gardner-Denver, Co. In Alexander, 415 U.S. 36, 94 S. 
Ct. 1011, see supra notes 1 and 2 with accompanying text, the Supreme Court ruled that 
an employee’s suit under Title VII of the Civil Rights Act of 1964 was not foreclosed by 
prior submission of that claim to compulsory arbitration under the terms of a collective 
bargaining agreement. Id. at 59, 94 S. Ct. at 1025. 

In Gilmer, however, the Supreme Court held that some ADEA claims could be subjected 
by agreement to compulsory, binding arbitration. 111 S. Ct. at 1651-57. Specifically 
addressing the Alexander ruling the court distinguished the instant case in regard to 
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Circuit’s opinion fails to appreciate the complexity of the retaliation 
issue. The Seventh Circuit’s blanket view that all adverse action based 
on the filing of substantive claims constitutes retaliation and is subject 
to no affirmative defense conflicts with legal implications of lawful 
waivers of ADEA rights. 


IV. CONCLUSION AND RECOMMENDATION 


The fundamental difficulty encountered by the courts in interpreting 
section 4(d) is that the precise causal connection between an employee- 
claimant’s actions and the employer’s action has not been clearly 
defined by statute. Until Congress chooses to clarify this connection, 
it is not clear that any one interpretation is intrinsically more faithful 
to the statutory language than another. 

Section 4(d) explicitly provides: 


It shall be unlawful for an employer to discriminate against any 
of his employees or applicants for employment . . . because such 
individual, member or applicant for membership has opposed any 
practice made unlawful by this section, or because such individual 
... has made a charge, testified, assisted, or participated in any 
manner in an investigation, proceeding, or litigation under this 
chapter.” 


The Board, analogizing from the treatment of retaliation claims under 
Title VII, construed this provision as requiring specific retaliatory 





three points: 1) Alexander did not involve a contractual agreement to arbitrate statutory 
claims but only contract-based claims; 2) the arbitration in Alexander was mandated 
based on the provisions of a collective bargaining agreement and thus created concerns 
about a tension between collective representation and individual statutory rights; and 3) 
Alexander was not decided under the Federal Arbitration Act. Id. at 1655-56. 

Application of the Alexander and Gilmer principles, however, still leaves unresolved 
whether CBA provisions mandating compulsory arbitration of statutory claims are lawful. 
In Alexander, the collective bargaining agreement referred only to contract claims, and 
in Gilmer arbitration was required not by a CBA provision but by a registration agreement. 
On the one hand, the Court appears reluctant to accept the notion that CBA provisions 
give adequate protection to the individual statutory rights of union members, for some- 
times the interest of individual members might be sacrificed for the benefit of the union 
itself. On the other hand, neither case put the question squarely before the Supreme 
Court and the Court explicitly left the question unresolved. Gilmer at 1656. 

Of course, Article 17.2, at issue in the BOG rulings, does not involve a provision 
requiring mandatory arbitration of statutory claims but rather the patently less offensive 
restriction of putting the employee to a choice of forums for resolution of the claim. As 
the BOG line of cases illustrates, however, this sort of choice can lead to adverse 
consequences against employees who in the first instance choose to arbitrate but later 
decide to pursue their claims in the courts. It is at this point that the issues raised in 
BOG I and II touch upon the issues presented in Gilmer and Alexander. This issue, 
however, did not figure prominently in the BOG decisions. 

78. 29 U.S.C. § 623(d). 
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intent, that is, the specific motivation of the employer’s action must 
result from knowledge that the employee has exercised ADEA rights.” 
The Board viewed as irrelevant, however, the fact that the employee’s 
claim was an ADEA claim. Although filing an ADEA action could 
trigger implementation of Article 17.2, arbitration was not cancelled 
simply ‘‘because an ADEA action has been filed,’’ but because a suit, 
regardless of its nature, had been filed.*° Thus the policy did not violate 
section 4(d). In essence, the Board argued that it did not ‘‘discriminate’’ 
on the basis of the exercise of ADEA rights and, hence, the retaliation 
provision is not applicable, or, in the alternative, that any disparate 
discriminatory effect is justified by legitimate business reasons. 

The Seventh Circuit, however, in addition to other objections to an 
affirmative defense,** viewed adoption of the Board’s position as an 
improper use of judicial power. Absent any clear legislative authori- 
zation, the court preferred to defer to the executive branch’s interpre- 
tation, as provided by the EEOC. Courts presented with ADEA retaliation 
claims must determine whether judicial recognition of an affirmative 
defense, when no statutory provision specifically authorizes that de- 
fense, constitutes a ‘‘legislative’’ exercise of judicial power. In other 
words, does the inclusion of specifically enumerated affirmative de- 
fenses in itself imply that Congress intended to exclude any defenses 
not mentioned? An analysis of the broader policy debate suggested by 
this question, however, falls beyond the scope of this Comment. 

Since the United States Supreme Court has refused to review this 
issue,®? any definitive resolution must be left to Congress. It is impos- 
sible to predict when, or if, Congress will amend the ADEA to provide 
for affirmative defenses to section 4(d). Case history and the differing 
positions discussed in this Comment indicate distinct rationales that 
may influence courts to rule inconsistently on section 4(d) claims. 
While some courts may allow defenses, it is more likely that most 
jurisdictions will await legislative action and follow a more restrained 
line, as the Seventh Circuit did in BOG II. 

Universities or colleges in jurisdictions allowing such a defense, or 
in jurisdictions that have not yet ruled on the issue, may choose to 
continue with CBA provisions similar in substance to Article 17.2. To 
insure that universities or colleges will not be forced to defend an 
action in two forums, however, the sole recourse at present seems to 
be renegotiation of their CBA arbitration provisions. New collective- 
bargaining agreements should provide, as predicted by Judge Manion 
in his concurring opinion in BOG II,® that all ADEA claims, and 





. Board’s Pet. for Cert. at 15-17. 
. Id. 

. See infra Part II(B). 

. See supra note 4. 

. See supra note 44. 
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perhaps all federal statutory claims, be submitted solely to judicial 
resolution and thus denied any opportunity for arbitration.“ 


Edward C. Lyons* 





84. While it might initially appear desirable for universities and colleges to renegotiate 
their collective-bargaining agreements to require submission of all claims, whether con- 
tractual or statutory, to binding arbitration, recent Supreme Court decisions leave the 
validity of this sort of provision in question. See discussion supra at note 77. 

* B.A., University of San Francisco, 1983; M.A., University of St. Thomas, 1987; 
J.D. Candidate, Notre Dame Law School, 1994. 
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